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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s55(2) application for approval of an industrial agreement

Minister administering the State Service Act 2000
(T14428 of 2016)
and

The Community and Public Sector Union (State Public Sector Federation Tasmania) Inc
DEPARTMENT OF TREASURY AND FINANCE COMPLIANCE INSPECTORS AGREEMENT 2016
	ACTING President N WELLS
	HOBART, 9 AUGUST 2016


Industrial agreement – application approved – operative from date of registration – forwarded to Registrar for registration

DECISION
[1] On 22 July 2016, the Minister administering the State Service Act 2000 (MASSA) lodged with the Registrar, pursuant to Section 55(2) of the Industrial Relations Act 1984 (the Act), the Department of Treasury and Finance Compliance Inspectors Agreement 2016 (the Agreement).
[2] At the hearing in Hobart on 3 August 2016, Ms E McCarthy and Ms M Brady appeared for the MASSA.  Mr B Dowker appeared for the Community and Public Sector Union (State Public Sector Federation Tasmania) Inc (CPSU).
[3] The Agreement applies to only those employees who work in the Department of Treasury and Finance (DT&F) who are assigned the duties of Compliance Inspector and work according to a regular span of hours work arrangement as defined by the Agreement at clause 7.
[4] Ms McCarthy submitted that the Agreement reflects an update of the Department of Treasury and Finance Compliance Inspectors Agreement 2010 (the 2010 Agreement), which reached its nominal expiry date in 2011.  Ms McCarthy confirmed it was the MASSA’s intention to lodge an application with the Registrar of this Commission to retire from the 2010 Agreement.

[5] Ms McCarthy advised that the changed work plan hours were still an operational requirement of the DT&F and therefore the Agreement would provide additional flexibility in exchange for the provision of an 8% loading to employees operating under the changed work plan.  Ms McCarthy confirmed that the provision of the 8% loading prevented these employees from accessing overtime entitlements for that work.
[6] Mr Dowker for the CPSU supported the submissions of Ms McCarthy and advised that the agreement had been consented to by his members which were covered by the Agreement.
[7] As it is a requirement of the Commission to have regard to employees not being disadvantaged under a section 55 industrial agreement, I asked the parties’ representatives to address me on whether there was evidence to establish that the payment of 8% loading, in exchange for access to overtime, was sufficient to test that employees would not be disadvantaged by the approval and registration of the Agreement.

[8] Both parties were unable to provide any history to the 2010 Agreement or that any modelling had been conducted as to the regular out of span of hours work required and paid at single time rather than overtime rates.

[9] I adjourned the hearing for a short period to consider further the Agreement in its entirety and the Act.  Relevantly, under Part VI Industrial Agreements and Private Arbitration, s55 of the Act provides:

55. Making of industrial agreements 

(1) An employee organization may enter into an industrial agreement with an employer organization or any employer or group of employers with respect to an industrial matter.

(2) An agreement made pursuant to subsection (1) may be filed with the Registrar if the parties agree.

(3) The Registrar is to refer an agreement filed under subsection (2) to the President who is to refer the agreement to a Commissioner for a hearing into the matter.

(3A) In conducting a hearing, a Commissioner is to give the parties to the agreement an opportunity to be heard.

(4) After conducting a hearing a Commissioner may –

(a) approve the agreement; or

(b) refuse to approve the agreement.

(4A) The Commission must ensure that an industrial agreement does not disadvantage the employees to be covered by the agreement.

(4B) An industrial agreement is taken to disadvantage employees if its approval would result, on balance, in a reduction in the overall terms and conditions of employment of those employees compared with the award or agreement that would otherwise apply to those employees.

(4C) Notwithstanding subsection (4A), the Commission may approve an industrial agreement if it is satisfied that it is appropriate to approve the agreement, having taken into account all of the circumstances including –

(a) whether or not the genuine consent of the parties to the agreement has been given; and

(b) the public interest; and

(c) any other matter the Commission considers relevant.

[10] It is clear that I must ensure that the terms of this industrial agreement do not disadvantage, on the whole, the employees to be covered by it.  Relevantly, ss55(4B) provides that the disadvantage is to be tested against the award or agreement that would otherwise apply to those employees.

[11] Whilst there was no evidence before me as to whether, on balance, the 8% loading was sufficient to off-set the loss of entitlement to overtime during the relevant span of hours, it was established that the employees were already working under the 2010 Agreement.  Accordingly, this is the agreement I must consider as prescribed under ss55(4B).  The 2010 Agreement had already established a “Regular out of span Hours Loading”
 of 8% payable to an employee who worked regular out of span hours.

[12] These clauses have been reproduced (although updated) in the Agreement, but provide for the same entitlement to monetary compensation, that is an 8% loading, for the same planned regular out of span hours work.  Accordingly, I am unable to find that employees to be covered by the Agreement, who are presently covered by the 2010 Agreement, would suffer any disadvantage should I approve the Agreement.

[13] Both parties submitted that the Agreement was in the public interest and that the Agreement be approved.
[14] I am satisfied that the agreement is consistent with the public interest requirements of the Act and the term of the agreement does not exceed 5 years.
[15] Pursuant to s55(4) the agreement is approved with an operative date from the date of registration and shall remain in force until 30 June 2018.  The file will now be referred to the Registrar for registration of the Agreement in accordance with the requirements of s56(1) of the Act.
N M Wells

ACTING PRESIDENT
Appearances:
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