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Industrial action - imposition of bans and limitations – order sought – order issued
DECISION

Introduction

[1] On 1 February 2016, the Minister administering the State Service Act 2000 (MASSA) (the applicant), applied to the President, pursuant to s.29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the United Firefighters Union of Australia, Tasmania Branch (UFUA) (the respondent), arising out of the alleged imposition of bans and limitations relating to operational resourcing at Bridgewater.

[2] At Conciliation on 4 February 2016, the parties agreed to a meeting to discuss the four matters identified by the UFUA as requiring an answer from the Tasmanian Fire Service (TFS).  That meeting took place on 10 February 2016.  On 16 February 2016 the applicant wrote to the Tasmanian Industrial Commission (the Commission), stating that the bans and limitations were still in place and sought a hearing and order to have the bans and limitations.

[3] At the hearing in Hobart on 19 February 2016, Ms Robyn Pearce appeared for the applicant and Mr Greg Cooper appeared for the respondent.
Background
[4] On 8 December 2015 the TFS wrote to the UFUA putting a proposal to deal with a number of queries raised by the UFUA relating to the replacement of the frontline 3-1PR vehicle with a ‘heavy pumper’ vehicle at the Bridgewater fire station.
[5] On 10 December 2015 the UFUA advised the TFS that it was imposing a ban whilst it considered the TFS proposal.  This ban took the form of non-entering of information into the Australian Incident Reporting System (AIRS) database, and was said to be the direct result of the ongoing operational matter at the Bridgewater fire station involving the replacement of the current 3-1PR frontline appliance vehicle with a ‘heavy pumper’.  The UFUA requested further information of the TFS and sought a meeting to discuss the matters.  There was further correspondence provided by the TFS to the UFUA.
[6] Subsequently, not wanting to hold discussions with the UFUA whilst a ban was in place, the TFS sought the assistance of the Commission.

[7] At the hearing on 19 February 2016, MASSA contended that following the conference of 4 February 2016, they provided the information
 as agreed; had sought via correspondence
 the UFUA’s confirmation that the ban would be lifted; and that it was appropriate for the Commission to now order that the industrial action cease.

The industrial action
[8] Mr Cooper confirmed that UFUA members were participating in industrial action by way of the ban as described in paragraph [5] above.

[9] It was also outlined by Mr Cooper that he was unable, as Branch Secretary of the UFUA, to authorise the removal of the industrial action.  He stated this was due to a decision of the UFUA membership that only the members participating in the ban could authorise the removal of the ban by way of a vote at regional membership meetings.

[10] MASSA tendered a number of exhibits in support of establishing that industrial action was taking place and was ongoing.  These included the Statements of Duties (SODs) for Firefighters and Station Officers.

[11] Whilst Mr Cooper indicated there may be a jurisdictional matter relating to the employment relationship of the employees involved in the application, he did not seek to argue those matters.

Consideration

[12] The Preamble to the Industrial Relations Act 1984 provides for:

“…the establishment of a Tasmanian Industrial Commission having a jurisdiction to hear and determine matters and things arising from, or relating to, industrial matters, including the making of awards, the conduct of hearings and the settling of disputes…”

[13] Relevantly, “industrial matter” is defined under the Act (at s3) as:
“industrial matter means any matter pertaining to the relations of employers and employees and, without limiting the generality of the foregoing, includes – 

(a) a matter relating to –

(i) the mode, terms and conditions of employment; or

(ii) the termination of employment of an employee or former employee; or

(iii) the reinstatement of re-employment of an employee or a former employee who has been unfairly dismissed; or

(iv) the payment of completion to an employee or a former employee if the Commission determines that reinstatement or re-employment is impracticable; or

(v) severance pay for an employee or a former employee whose employer is to be, or has been, terminated as a result of redundancy; or

(vi) a dispute under the Long Service Leave Act 1976 or the Long Service Leave (State Employees) Act 1994 relating to an entitlement to long service leave, or payment instead of any such leave, or the rate of ordinary pay at which any such leave or payment is to be paid in respect of an employee or former employee; or

(b) a breach of an award of a registered agreement – 

But does not include a matter relating to …”

[14] Likewise, s3 states:

“industrial dispute means a dispute in relation to an industrial matter – 
(a) that has arisen; or

(b) this is likely to arise or is threatened or impending;”

[15] It is clear that this matter deals with an industrial dispute that “has arisen” and that the matter “pertaining to the relations of employers and employees”.  Accordingly, I have jurisdiction to hear and determine  this matter.

[16] I am satisfied on the evidence before me, namely the description of the ban, the SODs and the admission of the UFUA, that industrial action is occurring.
[17] The Commission is invariably reluctant, due to its role in “settling of disputes”
 in situations such as these to issue orders without first attempting to resolve the issues the subject of the application.  Despite the attempt by the Commission to resolve the matter by way of conciliation, the parties remain in dispute now on one single matter.  That is, the allocation of a regional spare heavy pumper vehicle statewide, once one of the current space vehicles is moved to the Bridgewater fire station.
[18] The parties have undertaken to meet on 11 March 2016 to further discuss, and hopefully agree, an outcome on that remaining matter.  I remain confident that the parties will be able to agree a course of action to ameliorate any future concerns about statewide coverage of spare heavy pumper vehicles.
[19] Unlike our Commonwealth legislation,
 there is no entitlement or procedure established under the Act for the taking of industrial action.  Accordingly, having regard to my finding that industrial action is occurring, I grant the applicant’s application for an order.

[20] I recommend that the following order be communicated to UFUA members who are undertaking the ban by email from the TFS and also by UFUA membership meetings to be held in the workplace in each region on Monday 22 and Tuesday 23 February 2016.

Order
Pursuant to s31(1) of the Industrial Relations Act 1984 I order that members of the UFUA not engage in any industrial action, including any ban, in connection with the replacement of the 3-1PR vehicle at the Bridgewater fire station.
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