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Industrial agreement – nurses and midwives (tasmanian state service) Agreement 2014 – replacement of appendix e ‘nursing hours per patient day model’ – variation approved – operative date is date of the decision
  
DECISION

[1] On 4 October 2016, the Minister administering the State Service Act 2000 (MASSA), the Australian Nursing and Midwifery Federation (Tasmanian Branch) (ANMF) and the Health Services Union, Tasmania Branch (HSU) lodged with the Registrar, pursuant to Section 59(2) of the Industrial Relations Act 1984 (the Act) an application to vary the Nurses and Midwives (Tasmanian State Service) Agreement 2014 (the Agreement).
[2] The matter was heard before the Tasmanian Industrial Commission (the Commission) on 17 October 2016.  The Commission indicated to the parties that the application had been made under s59(1) of the Act which allowed for the variation of an industrial agreement by the making of a subsequent industrial agreement.  The relevant subsection reads:

“(1)
An industrial agreement may be varied, renewed, or cancelled by a subsequent industrial agreement made by and between all the parties to the agreement, but so that no party is deprived of the benefit of an agreement by a subsequent industrial agreement to which he is not a party.”

[3] The parties have applied for the Commission to make an order to vary the industrial agreement, which is provided for in s59(2) of the Act.  The relevant subsection reads:

“(2)
Without prejudice to subsection (1), the Commission may, by order, vary an industrial agreement on receipt of an application by the parties to the agreement.”

[4] Accordingly, the Commission sought and obtained an amendment by the parties, to the application, to reflect that the application was made pursuant to s59(2) of the Act.

[5] In specific terms, the application seeks to replace the current Appendix E – ‘Nursing Hours per Patient Day Model’ with a new appendix.
[6] At a hearing on 17 October 2016, Mr F Ogle appeared for the MASSA.  Ms C Saint appeared for the ANMF and Mr C Kennedy appeared for the HSU.
[7] Mr Ogle indicated that this variation was made to address a drafting error which had occurred in a previous iteration of the Agreement from 2008.  The drafting error related to a reference to “appendix 1” which no longer existed in that or the subsequent agreements and that the changes were required at clause 2(c) and clause 7(1) of Appendix E.
[8] Mr Ogle submitted that the variation to the Agreement should take effect from the date of order of the Commission. 
[9] Both Ms Saint and Mr Kennedy stated they were happy that the drafting error had been remedied.
Conclusion
[10] This application is made pursuant to s59(2) of the Act to vary the Agreement by replacing the current Appendix E ‘Nursing Hours per Patient Day Model’ with a new Appendix as provided in the draft order attached to the application.

[11] I note that the variation has been consented to by all of the parties to the Agreement and it does not offend the public interest test.
[12] I further note that the variation does not affect the operative term of the agreement and thereby does not offend the provisions of s55(5) of the Act.
[13] I find the variation sought by the parties is appropriate in the circumstances.
[14] Pursuant to s59(2) of the Act, the Nurses and Midwives (Tasmanian State Service) Agreement 2014 is varied by replacing the current Appendix E – ‘Nursing Hours per Patient Day Model’ with a new Appendix in the terms contemplated in an order which will follow.
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