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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29(1) application for hearing of an industrial dispute

  
Australian Nursing and Midwifery Federation (Tasmanian Branch)
(T14245 of 2014)  
and

Minister administering the State Service Act 2000/Tasmanian Health Service (formerly Tasmanian Health Organisation – North West)
  
	PRESIDENT T J ABEY


	HOBART, 28 September 2015


  
Industrial dispute – translation classification review in relation to registered nurse – pharmacotherapy position no. 517275 - application to refer matter to a full bench – recall and re-allocation of a file – power to vary or reverse a statutory decision - application granted
  
DECISION No. 2
[1] Matter T14245 of 2014 is an application lodged pursuant to s29(1) of the Industrial Relations Act 1984 (IRA) in which the Australian Nursing and Midwifery Federation (Tasmanian Branch)(ANMF) (the applicant) seeks a review of a decision by the Minister administering the State Service Act 2000 (MASSA) Tasmanian Health Service (THS) (the respondent) to refuse to reclassify the position of Registered Nurse – Pharmacology (THS–NW region) to that of Clinical Nurse Specialist under the Classification Structure of the Nurses (Tasmanian Public Sector) Enterprise Agreement 2010.  This application is one of a significant number lodged under the same classification process, but yet to be determined at the request of the applicant.
[2] The Australian Nursing and Midwifery Federation (Tasmanian Branch) has requested that this matter be referred to a Full Bench.
[3] Following receipt of written submissions the Commission issued a decision on 10 June 2015. In summary, this decision:
· Found that s15(1)(b) of the Industrial Relations Act 1984 is in the nature of a reserve power which enables the President to refer any industrial matter to a Full Bench 

· Notwithstanding this reserve power, once an application has been allocated to a Commissioner pursuant to s15(1)(d), there is no power for the President to recall the file and allocate to a Full Bench.

[4] In correspondence dated 15 June 2015 the applicant sought the opportunity for the parties to be heard in relation to the latter finding above on the basis that the issue of ‘reallocation’ was not a matter which had previously been canvassed by either the Commission or the parties and, as a matter of fairness, the parties should be provided with this opportunity.
[5] The decision issued on 10 June 2015 was procedural in nature as distinct from an order issued pursuant to s31 of the IRA. Hence there is no legal barrier to a reconsideration of this finding.
[6] There is force in the applicant’s submission going to the issue of an opportunity to be heard. The decision of 10 June 2015 was made without the benefit of submissions from the parties. Accordingly I determined that the matter should be re-listed and invited the parties to make further written submissions. The application was the subject of a hearing on 13 August 2015 and opportunity was provided for further written submission. By correspondence dated 1 September 2015, both parties advised that they did not wish to make further submissions. Accordingly the matter is now determined on the material before the Commission.
Submissions

For the Applicant

[7] The allocation of a matter to a Commissioner for hearing and determination under s15(1)(d) can be reversed and that the power in s15(1)(b) to refer a matter to a Full Bench can then be exercised.
[8] Section 20(a) of the Acts Interpretation Act 1931 (AIA) reads:
“20 Where an Act confers a power or imposes a duty, the power may be exercised and the duty shall be performed-

(a) from time to time as occasion may require: and

…..”

[9] That section has the effect that a statutory decision maker has the power to vary or reverse a decision unless there is a contrary legislative intention.
[10] In XYZ v Legal Profession of Tasmania
 Escourt J referred to the ‘rule in Tasmania’ in respect of s20(a) as follows:
“That rule being, that as a result of s.20(a) of the Acts Interpretation Act, any statutory decision-maker must be regarded as having the power to vary or reverse a statutory decision unless the relevant legislation expressly or impliedly indicates that there is no such power.”

[11] In the Full Court judgment in Purton v Jackson
 Blow J (as he then was) referred to the effect of s20(a) as follows:
“In my view, subject to any indication in the legislation to the contrary, the prima facie position in Tasmania is that a statutory authority or decision maker has the power to vary or reverse a statutory decision.”

[12] Evans J agreed with the reasoning of Blow J in relation to s20(a) and went on to identify a series of authorities that supported the view. Such authorities included Minister for Immigration and Multi-Cultural Affairs v Bhardwai.

[13] For s20(a) to be displaced, an inconsistency or repugnancy to the true intent and object of the IRA must be demonstrated (S4 of the AIA). There is no suggestion that this is the case.
[14] The exercise of the power under s15(1)(b) involves the exercise of a statutory power within the scope of s20(a). Hence the President has the power to reverse the allocation under s15(1)(d) by reason of the operation of s20(a) of the AIA. There is no express or implied contrary indication in the Act and the language of s15(1)(b) suggests the existence of a wide reserve power enabling the referral of any matter arising under the Act to Full Bench. Furthermore, s13(1) provides that the President, in exercising such powers, may do so “as may be necessary or appropriate for that purpose”.
[15] A contrary conclusion would mean that the President would be constrained from ever recalling or reallocating a matter allocated to a Commissioner regardless of the circumstances. eg, workload, ill health, recusal or the changing nature of a dispute.
[16] The practice of the Fair Work Commission under s615 of the Fair Work Act 2009 suggests that considerations of interference with the independence of the Commission are not raised by the referral to a Full Bench of a matter already in the list of a single Commissioner. See ResMed v AMWU
 and Metropolitan Fire and Emergency Services Board v United Firefighters Union.

For the Respondent
[17] In Purton v Jackson it is plain from Blow J’s reasons that the “prima facie position” must yield to “…any indication in the legislation to the contrary.”

[18] There are several provisions in the IRA which suggest that once the power to allocate has been exercised, it is thereby exhausted. The implied “indication …to the contrary” is to be found in the statutory regime provided for in the following:
· Section 13(1) and (2). The President is seen as having specific powers (eg s15 and 29(2))
· Sections 15 and 29(2) demands that the President do certain things, using phraseology which is mandatory in nature. (“shall” and “must”)
· Section 19 sets out the jurisdiction of the Commission, noting that by s13(2) a Commissioner constitutes the Commission – thus when allocated the Commissioner to whom the matter is allocated, is the Commission.

· Section 20 requires the Commission to do certain things, and by s20(3) the Commission “is not restricted to the specific claim made or the subject matter of the claim.”
· Section 21 sets out the procedure to be adopted by the Commission.

· Section 29 provides that a person is entitled to “apply to the President for a hearing before a Commissioner…”
· Section 31 provides that orders can be made by the Commissioner for purposes of “…preventing or settling the industrial dispute in respect of which the hearing was convened…” Such orders may be made the subject of an appeal to a Full Bench (s70(1)(b)).

· Section 31(5) makes it an offence to “…contravene or fail to comply with, a direction contained in an order under this section.”
[19] There is no power in the IRA to amend an order, once made, and there is no power to retrieve a decision. Rather, any person aggrieved by any order made is entitled to appeal to a Full Bench.
[20] The scheme of the statute outlined above illustrates the fact that once a matter is allocated to a Commissioner (constituting the Commission) for hearing, it will proceed in an orderly and expeditious way. This is indicative of the contrary to the prima facie position set out in s20(a) of the AIA.
[21] There may well be circumstances whereby the matter must be dealt with by someone other than the Commissioner to whom it is allocated. (eg death, infirmity or recusal). In such circumstances the correct characterisation is that the matter has become unallocated and so the power to allocate is revived.
Conclusion

[22] On the authority of XYZ v Legal profession Board of Tasmania and Purton v Jackson there seems no doubt s20(a) of the AIA means that a statutory decision maker has the power to vary or reverse a statutory decision unless the relevant legislation, expressly or impliedly, indicates that there is no such power. 
[23] The respondent points to a number of provisions in the IRA which, it contends, is indicative of a contrary intention.
[24] I agree with the respondent that the scheme of the IRA points to the orderly and expeditious processing of an application, once allocated to a Commissioner. This is what would be expected of a well drafted statute. However the mere fact that this process exists does not in itself suggest a contrary intention to the s20(a) rule in the AIA, or indeed an inconsistency or repugnancy to the true intent or object of the IRA.
[25] The matter under consideration is not in the nature of an order issued under s31 of the IRA which is potentially subject to an appeal under s70(1)(b).
[26] The respondent points to the mandatory nature of the language in s15 and s29(2). However this does not lead to a conclusion that the power cannot be exercised again.
[27] The other provisions relied upon by the respondent do no more than provide for the circumstances under which the Commission is constituted as the Commission; establish the jurisdiction and manner in which the Commission is to exercise its jurisdiction and establishes the procedures of the Commission.
[28] I am grateful for the benefit of additional submissions in this matter. My finding in the decision issued on 10 June 2015 was inconsistent with settled law.
[29] I find nothing in the IRA, which, either expressly or impliedly, indicates that an allocation made under s15(d) cannot be recalled and reallocated.
[30] In the interests of completeness, I restate my finding in the earlier decision to the extent that s15(1))b) is in the nature of a reserve power which enables the President to refer any industrial matter to a Full bench apart from those matters which are specifically quarantined.

Should the Discretion to Appoint a Full Bench be Exercised?

[31] Having determined that there is power to recall and re-allocate the file, I now turn to the question as to whether I should exercise such discretion.
[32] It would seem that at the heart of these proceedings is the decision in T14097 of 2013
 and, more particularly, the subsequent revocation of this decision following appeal (T14214 of 2014).
 
[33] The ANMF submits that it will contend that the Full Bench decision was wrongly decided in a number of important respects that will impact on the determination of this industrial dispute and the proper application of the relevant classification standards. These errors, the ANMF states, were within jurisdiction and hence not amenable to appeal to the Supreme Court under s72 of the IRA.
[34] The ANMF written submission details aspects of the decision which, it contends, were wrongly decided by the Full Bench and should not be applied to the determination of the current industrial dispute.

[35] The ANMF submits, that on the authority of BRB Modular Pty Ltd v AMWU,
 a member of the Commission sitting alone hearing the current dispute is, for all practical purposes, bound to apply the Full Bench decision. including the conclusions which the ANMF contends were wrongly decided.
[36] The ANMF argues “that in circumstances, as here, where it is clear that a single member of the Commission will be asked to depart from the approach adopted by a Full Bench, it is submitted that another Full Bench should be constituted. Not to do so invites a waste of resources of the Commission and parties. The errors referred to are central to the task of the Commission in resolving the current industrial dispute.”

[37] The ANMF further submits that if the Full Bench decision is followed in respect of the errors referred to, an appeal is inevitable. The applicant emphasises that this is not a submission made ‘in terrorem’, but for the purpose of dealing with the effective management of the proceeding and dispute.
[38] The respondent declined to make any submissions in relation to the ‘discretion’ aspect of this matter.

Conclusion
[39] The recall and re-allocation of a file is not something that is done lightly. Indeed should such a decision in any way potentially compromise the independence of the Commission as comprised by individual members, it should not in my view be made. In this context I note that whilst the file was routinely allocated to Wells DP on 22 September 2014, it has not been the subject of any substantive proceeding.
[40] In ResMed Ltd Ross P referred to his decision in Collinsville Coal Operations Pty Limited
 whereby he set out the considerations relevant to an application for referral to a Full Bench
as follows:
“[5] The issue for determination is whether I am satisfied that it is in the public interest to refer the agreement approval application to a Full Bench. The expression 'in the public interest', when used in a statute, imports a discretionary value judgment to be made by reference to undefined factual matters and confined only by the subject matter, scope and purpose of the relevant statute. [O'Sullivan v Farrer [1989] HCA 61; (1989) 168 CLR 210 at 216 per Mason CJ, Brennan, Dawson and Gaudron JJ]

[6] Sections 577 and 578 of the FW Act are relevant to the exercise of the President’s powers under s 615A.

[7] Section 577 provides as follows:

"The FWC must perform its functions and exercise its powers in a manner that:

(a) is fair and just; and

(b) is quick, informal and avoids unnecessary technicalities; and

(c) is open and transparent; and

(d) promotes harmonious and cooperative workplace relations.

Note: The President also is responsible for ensuring that the FWC performs its functions and exercises its powers efficiently etc. (see section 581)."

[8] Section 578 directs the Commission to take into account, among other things, the objects of the FW Act and ‘equity, good conscience and the merits of the matter’.

[9] Section 581 is also apposite. It provides, relevantly, that the President is responsible for ensuring that the Commission performs its functions and exercises its powers in an efficient manner.”

[41] Whilst the scheme of the Fair Work Act 2009 is different to that of the IRA, the sentiment is similar. I refer to the following in the Tasmanian Act.

20. Commission to act according to equity and good conscience 

(1) In the exercise of its jurisdiction under this Act, the Commission –

(a) shall act according to equity, good conscience, and the merits of the case without regard to technicalities or legal forms;

(b) shall do such things as appear to it to be right and proper for effecting conciliation between parties, for preventing and settling industrial disputes, and for settling claims by agreement between parties;

(c) is not bound by any rules of evidence, but may inform itself on any matter in such a way as it thinks just; and

(d) shall have regard to the public interest.
21. Procedure of Commission and associated matters 

…

(2) Without prejudice to the generality of subsection (1), the Commission may, in relation to a matter before it –

…
(n) generally give all such directions and do all such things as are necessary or expedient for the expeditious and just hearing and determination of that matter.

[42] I conclude that the considerations relevant to an application for a referral to a Full Bench are captured under the following:
· The requirement to consider the public interest

· The need for the efficient use of resources and the desirability of timely outcomes.

· The desirability of consistency in decision making.

[43] I emphasise that in normal circumstances a decision of the Full Bench, subject only to Supreme Court appeal, should be the end of a matter. The mere fact that one party disagrees with the outcome is not grounds to appoint a further Full Bench in the hope of gaining (from the applicant’s point of view) a more favourable outcome. There are however aspects of this matter which warrant a different consideration.
[44] It would be inappropriate for the Commission as presently constituted to comment on those aspects of the Full Bench decision (T14124 of 2014) which the applicant contends were wrongly decided, other than observing that the matters raised are capable of being advanced.
[45] Of greater concern is the serious delay which has accompanied this and related applications. This application was lodged 12 months ago and is clearly viewed by the parties as having a test case status. As a consequence in excess of 30 similar classification disputes lodged with the Commission are not proceeding (at the request of the applicants) pending the outcome of this matter.
[46] Should this matter proceed to be heard in the normal course by a single Commissioner, it seems that an appeal is inevitable. This can only lead to further delay and duplication of resources. In my view this is inconsistent with the requirements of the IRA and the public interest.
[47] In all the circumstances the most sensible course is to appoint a Full Bench to finalise this matter and in turn promote the objective of consistency in decision making. Accordingly the application for a referral to a Full Bench is granted.
[48] The applicant notes that potential difficulties might arise with the composition of a Full Bench given that with a tribunal of five members, three have had exposure to this matter, either at first instance or on appeal. This consideration should not, the ANMF submits, deter the President from referring the dispute.
[49] I agree. By necessity a Full Bench will involve at least one member with a previous involvement in the matter. In the circumstances the statutory duty to sit and hear and determine the dispute according to law override considerations of procedural fairness. (Laws v Australian Broadcasting Commission)

[50] The file is recalled and consistent with s15(1)(c) will be referred to a Full Bench. Subject to availability, it is my intention that Deputy President Wells preside. The parties will be advised of the hearing date in due course.

Tim Abey
PRESIDENT
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