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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute
  
Tony Hourigan
(T14240 of 2014)
and

Grundfos Pumps Pty Ltd
  
	PRESIDENT T J ABEY


	HOBART, 26 OCTOBER 2015


Industrial dispute – entitlement to pro rata long service leave –illness related to stress - order issued

DECISION No. 2
(1) On 25 August 2014 Mr Tony Hourigan (the applicant) lodged an application under s29(1A) of the Industrial Relations Act 1984 (the Act) against Grundfos Pumps Pty Ltd (the respondent) seeking a pro-rata long service leave (LSL) entitlement pursuant to sections 8(2)(b) and 8(3)(b) of the Long Service Leave Act 1976 (LSL Act). Relevantly s8(3)(b) provides that an employee with more than seven but less than ten years’ service, “whose employment is terminated on account of illness of such a nature as to justify the termination of that employment”, has a pro rata entitlement.
(2) The respondent opposes the application. Further, the respondent contends that s8(3)(b) does not apply in that the applicant resigned from his employment. I disagree. Section 8(3)(b) is to be contrasted with s8(3)(d) which specifically refers to a situation whereby “employment is terminated by his employer…” I am satisfied that s8(3)(b) has application irrespective of whether the termination is at the initiative of the employer or employee.
Background

(3) The applicant commenced employment with Alldos Oceania Pty Ltd (Alldos) on 23 August 2004 in the role of Regional Manager based in Victoria. At some later point Mr Hourigan relocated to Tasmania but continued to “work nationally and ….receive the same benefits.” 

(4) On 31 December 2009 the business was taken over by the respondent. It is common ground that continuity of service was not broken at this point. Hence for LSL purposes, the period of relevant service is from 23 August 2004 until 8 August 2014.
(5) Mr Hourigan resigned his employment on 7 July 2014. The parties agreed that the date of termination would be 1 August 2014. On 17 July 2014 the parties agreed to extend this by one week to facilitate a handover to the new Account Manager. Thus the last day of employment was agreed as 8 August 2014.
(6) It is clear from the evidence that Mr Hourigan believed he was subject to Victorian LSL legislation. This belief was based on the continuation of his previous role with Alldos, his reporting and supervisory line to Victoria and the absence of a registered office for the respondent in Tasmania. He states that he was described as “a remote employee of the Victorian office.” Under the Victorian Long Service Leave Act 1992 there is an unconditional pro rata entitlement after seven years’ service.
(7) On 6 August 2014 Mr Hourigan received email advice as to his final payment detail which did not mention LSL. There was an inconclusive telephone conversation with the Human Resources (HR) section of the respondent on 7 August 2014. At 4.12pm on 8 August 2014 Mr Hourigan received an email advising that he was covered by Tasmanian legislation and there was no entitlement to a LSL payment.
(8) At 4.57pm on 8 August 2014 Mr Hourigan sent an email withdrawing his resignation and advising he would be at work on the following Monday. The withdrawal of resignation was not accepted by the respondent.
(9) The applicant states that, allowing for accumulated leave, he was only two days short of ten years’ service whereby an unconditional entitlement arises. He states that he would have willingly worked extra time to satisfy this criterion but was denied the opportunity. 
(10) Mr Hourigan’s frustration and disappointment with the turn of events is readily understood. Nonetheless it is not a matter that the Commission is able to address. The applicant’s service is less than ten years and hence an automatic entitlement does not arise. These background circumstances are however instructive to the extent that they provide a level of explanation as to the reason the applicant did not disclose to his employer what he maintains is the real and motivating reason for his resignation.
(11)  Accordingly I turn now to a consideration of s8(3)(b) of the LSL Act.

Evidence

(12) Sworn evidence was taken from the following witnesses:
Mr Tony Hourigan, the applicant
Ms Annie Cook Psychologist (Non Practicing Registration as at 31/10/14)
Jamie Oliver, Market Segment Manager, Grundfos, based in Sydney

Alicia Jaeschke, HR Officer, Grundfos, based in Regency Park, South Australia
Greta Allen, HR Administrator, Grundfos, based in Regency Park

Clare Lindley, HR Manager, Grundfos, based in Regency Park

A number of additional documents were tendered into evidence.

The applicant’s Claim

(13) Mr Hourigan states in his evidence:

“In my time with Grundfos I have travelled extensively and spent many nights away from my family and even though this was part of the job I found that this created ongoing stress on both myself and my family. This is one of the main reasons that I made the decision to leave the company.

Further to point six above as per previously supplied documentation I sought professional advice in the way of counseling to try and identify and manage the stress that I was suffering. These sessions identified work as the main cause and I set about trying to manage this stress through taking annual leave and meditation.

After much effort it became very clear to me that if I was to maintain a level of calmness and well-being in myself and my family life then I could no longer continue in this role.

My resignation was tendered on my first day back from leave after attending a phone conference; this was because of the realisation that the stress I found myself immediately under just hours back from leave was no longer acceptable to me.

I had been a very loyal and dedicated employee in my time with Grundfos and had worked many extraordinary hours to ensure goals and deadlines were met.”
(14) The evidence is that in 2013 the applicant spent 53 days outside Tasmania and 19 days in 2014.
(15) On 23 March 2013 Mr Hourigan consulted Dr Sharma of the Devonport GP Superclinic Pty Ltd. Dr Sharma said Mr Hourigan had been “under stressful circumstances” and was “very introverted and close at the time.”
 He referred Mr Hourigan to Ms Annie Cook, Psychologist.
(16) The applicant states the primary reason for seeking this referral was stress.

Evidence of Ms Cook, Dr Sharma and Applicant

(17) Ms Cook was at the relevant time a Psychologist in private practice. Since October 2014 Ms Cook has been on extended leave and has non-practicing registration.
(18) Ms Cook saw Mr Hourigan on five occasions between May and September 2013. She said that that whilst Mr Hourigan presented with concerns that his behavior was impacting on his relationship with his spouse, “It became evident very quickly into our session that the marital relationship problems were secondary to the conditions in his workplace.”

(19) Ms Cook said that Mr Hourigan described the workplace culture as “depressing”, with “unrealistic expectations of productivity which continually rose irrespective of resources and time available. Along with this went an increased demand for reporting.”

(20) Mr Hourigan instanced an email from the Managing Director at 9.31pm on 19 May 2013 as an example of these demands:

“Tony,
Have been checking the activities registered in CRM for the coming week.

Cannot see any visits planned for the coming week for you.

If you have vacation booked for the coming week, I hope you will enjoy it.

If this is not the case, I will ask you to start planning and registering your activities NOW using the tools we have invested huge $ and trained in the last 6 months.

Kind regards”

(21) Ms Cook states:

“Mr Hourigan reported symptoms – some of which are listed below – which are consistent with a stress disorder (often referred to as “burnout”) which if unaddressed could lead to a depressive illness:

· Impaired sleep, due to worrying at night about completing work required.

· Irritable, jumpy, short-tempered.

· Feeling overwhelmed.

· Tendency to withdraw and be uncommunicative outside of the workplace i.e. at home with family members, even when on holidays when work issues still intruded on his peace of mind.
· Difficulty with decision-making at home.
· Symptoms of IBS increasing with stress levels.

· Aches and  pains

His personal style is one of a strong work ethic and high standards. l got the impression that he would, under normal circumstances, be committed to doing the best possible job even under unreasonable demands. During the period of our contact, I encouraged him to think seriously about finding another job. My impression, even back in 2013, was that to delay in removing himself from this work environment would be to seriously compromise his health.”

(22) During cross examination Ms Cook:
· Concluded that at the end of the fifth and final consultation, Mr Hourigan’s relationship issues had improved but she did not feel optimistic about his stress levels

· Accepted on face value what Mr Hourigan said about his work

· Agreed that she could not speculate on what a GP might do at any time after 10 September 2013

· Agreed that she did not know what Mr Hourigan’s condition was like after 10 September 2013

· Provided the content of the written request from Mr Hourigan dated 13 December 2014 which relevantly reads:

“I finally left my job for a better less stress position with a new company in August.  I had made the decision in January to change by July at the latest and then used up all of my leave during the first half of the year.  My new job is great with a lot more time at home and Louise tells me it’s the best thing I’ve done and continually reminds me of how much more relaxed I am and on that front we’ve been communicating and enjoying time together like we’ve not for years, so things are very good here.  But as luck would have it my my ever so kind former employer decided that I was two days short of ten years’ service and withheld my long service leave entitlement. 
…

I was hoping that I could get a supporting letter from you re the time that the- about the issues that I was having to help me show cause for leaving early.  Please send me a message if you would like me to call you and discuss further.”  
(23) By letter dated 26 June 2015 Dr Sharma notes the referral to Ms Cook and states:

“Her assessment was same as me that his reported symptoms were related to Stress Disorder for which he undertook Psychotherapy in above period.”

(24) Mr Hourigan agreed that he did not at any stage inform his manager that he was stressed and not coping, nor did he flag that he was considering resigning. He said:

“I never divulged any personal or family issues to my employer or any of my colleagues.”

(25) Notwithstanding, Mr Hourigan states that he took 7.8 weeks annual leave in the first half of 2014 and said “I think that it might be a concern that someone who is using all their leave might be in a situation where they’re not happy, would that be fair statement?”

(26) And later:

“Okay, very good, so, going to the last period of annual leave, which was from the 16th of June to the 4th of July 2014, what was the reason why you took that period of leave?….I took the last period of leave because – for the same reason I took all leave during those six months, I took leave because I didn’t want be at work.

Well, why did you take leave at that particular time, 16th of June to 4th of July?….Because I needed a rest.”
(27) Mr Hourigan said that he recalled having unofficial discussions concerning work/life balance with Mr Oliver but could not be specific.

(28) In relation to targets, Mr Hourigan said that he had been spoken to on several occasions about targets but never formally disciplined or warned.
 He later said:

“Well, I don’t believe that Mr Oliver was not aware that I was struggling to meet demands.  As I said, I had discussions and was given targets – new targets via the sales director that Jamie Oliver reported to.  So he would’ve been privy to the fact that I wasn’t keeping up with what was required.  Well, I’m only assuming he was privy to the fact because his immediate superior was the person who dealt with me.”
(29) In relation to the applicant’s state of health, the evidence of Mr Hourigan is:

“When you resigned, you weren’t ill, were you?…I was under considerable stress and dealing with it the best way I knew how.

You weren’t ill, though, in terms of being unable to work?…I believe the stress is a case of illness, yes.”

(30) Mr Hourigan states that the workload issue was raised with Ms Allen during the exit interview. His evidence is:

“Do you agree that at no stage during the discussion with Ms Allan, did you make any mention of any stress or other problems with your work?. I did mentioned it when we were discussing the work load.

What did you say?..I said that there was too much work to achieve in the hours allotted, and that we were expected to work extremely long hours, and that has been abbreviated into three points.  As I said, abbreviation puts a different slant on things.

Okay – from the – ?... “I had to put in (indistinct) hours, never enough hours in the day, I always wanted to meet promises.”
(31) And later:

“So, after you resigned and it was agreed that you would finish on the 1st of August, as you’ve explained it was subsequently agreed that you would finish on the 8th of August instead?……..That’s correct.

So, I suggest to you that that clearly demonstrates that you were fit to work?……..I would say that from the 7th of July when I tendered my resignation, from every moment forward I had a massive weight off my shoulders and it would have been the most enjoyable month of my life.”
(32) Mr Hourigan said that he could not recall if he consulted a doctor at or around the time of his resignation.
Evidence of the Respondent

(33) The evidence of witnesses for the respondent was consistent and can be summarised as follows:
· The resignation of Mr Hourigan came as a surprise

· Mr Hourigan did not give a reason for his resignation nor had he at any point indicated that he was under stress.

· The respondent witnesses did not have any cause for concern as to Mr Hourigan’s wellbeing.

(34) Mr Oliver said that he had no issues with Mr Hourigan and they got on well. He denied that the applicant had raised work/life balance issues with him. Further, he did not consider that the business had unrealistic productivity expectations.

(35) Ms Jaeschke said that “at no point in any of my interactions with Mr Hourigan during his employment did I have any cause for concern about his wellbeing or whether he was coping in his role.”

(36) Ms Allen undertook an exit interview with Mr Hourigan shortly before his departure from the Company. She acknowledged that Mr Hourigan said that “he worked a lot of hours but I did not form the impression that working long hours was a primary reason for resigning.”

(37) Ms Lindley said that in July 2012 Mr Hourigan had 45 days of accrued annual leave and, consistent with company policy, he was advised to bring this balance down. Mr Hourigan had taken very little personal leave and none in 2014. Ms Lindley’s evidence is:

“At no point during Mr Hourigan’s employment did I have any concerns about his leave patterns. There was nothing in his leave reports that would have flagged to me that he needed someone to check in with him. I never saw anything that caused me concern for his wellbeing.”
(38) Mr Hourigan disagreed with the suggestion that the reason he is giving now as to why he gave up work (stress) is a rationalisation after the event and not the real reason he resigned.

Did the Applicant Have Alternative Employment at the Point of Resignation?

(39) Mr Hourigan resigned on 7 July 2014, his first day back after a period of annual leave.
(40) His letter of resignation reads:

“I hereby tender my resignation from my role of Account Manager Industry.
My resignation is effective as of today, I will await your instructions re any notice required under my terms of employment.”
(41) Mr Oliver said the resignation “was out of the blue…..I called Mr Hourigan to ask why he had resigned. He said to me words to the effect that it was time for him to move on.” 

(42) The evidence of Ms Jaeschke is:

“On 9 July 2014, I spoke with Mr Hourigan over the phone. I spoke with Mr Hourigan to ask whether he had resigned to work for a competitor company. The answer to that question would determine how much notice Grundfos would require Mr Hourigan to work before his employment ended. 
I asked Mr Hourigan where he was going to work after he left Grundfos. He was somewhat defensive and did not want to tell me who his new employer would be, because he said that it had not been put into writing at that time.”
(43) On 10 July 2014 the applicant emailed Ms Jaeschke as follows:

“Hi Alicia, 
As mentioned yesterday in our conversation I had not confirmed my new employment details. 
I can now let you know that I am taking up a position with Aeramix Pty Ltd.

Sorry if I sounded cagey yesterday but as mentioned I had not finalised the deal, this was done last night.

I forgot to ask you yesterday if in fact I had given enough notice ie four weeks? 

Please let me know as I am more than willing to offer a longer period if required.

Kind regards

Tony Hourigan”
(44) Mr Hourigan states that at the time of his resignation, he did not have another employment role to go to. Relevant aspects of his evidence include the following:

“But the fact is you did leave to take up a new role with another company?...No, I didn’t leave to take up a new role with another company.  I didn’t have a new role with another company when I resigned.

“What point were you trying to make in drawing their attention to that?... Just to show my – my diligence in – in my work ethic.

Okay.  So in all of the dealings that you had with Jamie Oliver, Greta Allan, Alicia Jaeschke and Claire Lindley after you gave notice of your resignation, the only reason or reasons that you ever gave was, it was time to move on, and you had another job to go to: do you agree with that?...No.

Why do you – why do you not agree?...Well, I didn’t have another job to go to when I resigned, and –

No, I -?... - I never made that comment.

I’m asking you about the reasons that you gave for resigning?...I never gave the reason that I have another job to go to at my resignation.

You sent an email to your customers saying you had another job to go to, as we’ve already established, didn’t you?...Yes, after my resignation.

Yes, but I’m talking about at any time after you submitted your resignation; between then, that moment, and the 8th of August you never gave any reason for resigning other than it was time to move on and you had another job to go to: do you agree with that?...No, I don’t agree with the – the second part of the statement.  I’ll agree with the first part but not the second part.  I never told anyone I was resigning because I had another job to go to, in any period.” 

 “When you resigned, there was no particular reason why you had to resign at that moment, was there, apart from wanting to move on and take up another job?...No, that’s incorrect.  I didn’t have another job to take up when I resigned.  My intention was not to move on to another job.  My intention was to move on from the employment I was in.

Yes… The intention of moving on from that employment was to look after myself.”

“PRESIDENT:  If you can just bear with me for a moment.  You tendered your resignation of the 7th of July 2014, that’s correct, isn’t it?

WITNESS:  Yes.

PRESIDENT:  And your evidence is that at that time, you didn’t have a new role to go to, is that right?

WITNESS:  Mm.

PRESIDENT:  Two days later you advised your clients that you had, you were moving on to another role, is that correct?

WITNESS:  That is correct.

PRESIDENT:  So, you’re saying that this new role materialised in those two days?

WITNESS:  No, I had a call from a now colleague on the 7th, who I informed I’d just resigned, I’d just come back to work and I’d just resigned and he immediately threw up the idea of me joining his new company.  We discussed it loosely, it was very loose and he said “I reckon we can make it happen”.  Over that night and the next day, we pretty much made it happen, so by the 9th I did have a, by the 10th, sorry, I did have a commitment, then I had a job.  On the 9th, as I said, I sent out that email and a previous colleague from Grundfos had left three months earlier, a colleague from the team and that’s a cut and paste of his email, almost a carbon copy.

PRESIDENT:  Your evidence is that at the time you resigned, on the 7th of July, you didn’t have another job to go to?

WITNESS:  No, I didn’t have a job, no.

PRESIDENT:  And that the approach from the other company materialised after that event?

WITNESS:  Hundred per cent, same day, it was coincidental that Mark rang me, it was work related and I said that I’ve just resigned and he threw the idea up straight away.”

Respondent’s Submissions
(45) The submissions of the respondent are summarised below.
(46) The applicant did not at any stage, either prior to or after the resignation, advise the employer that he was suffering from stress, and further, that this was the main reason for his resignation.
(47) The real reason for the applicant’s resignation was to commence working for a new employer, and not because of any reason falling within s8(3) of the LSL Act.
(48) The alleged reason for resigning of ‘stress’ is not genuine, and is a subsequent invention in order to try and gain an entitlement to pro rata LSL.
(49) There is no evidence to support the proposition that the real or motivating reason for the applicant’s resignation was stress suffered by him or his family. There are only the applicant’s own assertions after the fact.
(50) In the alternative, if it were to be found that the applicant did resign due to “ongoing stress,” the circumstances fall far short of amounting to “incapacity or domestic or other pressing necessity of such a nature as to justify the termination.”
(51) On the authority of Makita Australia Pty Ltd v Sprowles
 the evidence of Ms Cook should not be admitted. Alternatively no weight should be given to it for the following reasons:
· The report refers to consultations which occurred 12 months earlier than the applicant’s resignation. Ms Cook ceased to treat the applicant in September 2013, ten months prior to his resignation.

· It is only the circumstances that existed at the time of his resignation that are relevant to consider.

· The report contains inadmissible opinion evidence. Ms Cook is not a medical practitioner and cannot certify the applicant unfit for work.

(52) The applicant had taken very little personal leave and none at all during 2014. There is no pattern of leave consistent with the applicant’s assertion that he “set about trying to manage this stress through taking annual leave and mediation.”.
(53) Travel was an inherent part of the role of Account Manager. 
(54) The applicant’s assertion that there were “unrealistic expectations of productivity which continually arose irrespective of resources and time available” is denied.
(55) If the applicant was suffering from stress (which is denied), it cannot be concluded that it was of any significance because the applicant voluntarily continued to work beyond the required notice period, and then purported to withdraw his resignation to continue working for the respondent.
The Authorities

(56) The leading authority on this subject is Computer Sciences of Australia Pty Ltd v Leslie,
 a case adopted with approval by this Commission.

(57) The test developed in Computer Sciences to determine whether an employee has an entitlement to pro rata LSL is:
1. Was the reason for the termination one which fell within the section?

2. Was such a reason genuinely held by the worker, and not simply colourable or a rationalisation?
3. Although the reason claimed may not be the sole ground which caused the employee to make a decision to terminate his or her employment, was it the real or motivating reason?

4. Was the reason such that a reasonable person in the circumstances in which the worker found himself or herself placed might have felt compelled to terminate his or her employment?

(58) In Computer Sciences the Full Court referred to a judgment of Sheldon J. in Franks v Kembla Equipment Co Pty Ltd
relating to the test to be applied. His Honour said:
“The test, I would suggest, is whether there is a really serious problem in the home, although not necessarily a crisis. On the one hand the colourable and frivolous should be rejected but on the other overexacting standards should not be adopted. After all what is being dealt with is not a sphere-shaking issue but a reason for terminating employment and a material consideration must be whether a domestic situation is such that a reasonable man might feel compelled to seek its solution by terminating his employment”
(59) The Computer Sciences Case was discussed in some detail by Asbury C in AWU v Sunshine Coast Private Hospital.
 In this decision the Commissioner expanded on the Computer Sciences tests, although in substance, the questions remain substantially the same.
(60) The Commissioner also referred to the observation of Sheldon J. above, and observed: 

“Although these cases deal with the term “domestic or other pressing necessity” they indicate the circumstances in which this will be established, and the nature of the test which must be met. I can see no basis for making the test for whether employment was terminated because of illness or incapacity, any more exacting than that for whether employment was terminated because of domestic and other pressing necessity, particularly when where both terms appear in the same section of the Act.”

(61) In Sunshine Coast Private Hospital the applicant relied on “stress’’ as the reason for termination. Asbury C concluded that there was no reason that the term “illness” should be given a narrow meaning. Referring to dictionary definitions, the Commissioner observed that “The modern meaning of the term “ill” is given as “out of health, not well.”. On the facts of that case the Commissioner was satisfied that the applicant was suffering an illness at the time of termination, and that illness was related to stress.

(62) In finding that the cause of the applicant deciding to terminate his employment was illness, Asbury C observed:

“I can also see no reason to hold that the illness must necessitate the termination of employment or that it must be unlikely that the employee would return to the workforce. It is sufficient that illness caused the termination of the employee’s employment.”

Conclusion

(63) I turn firstly to the respondent’s submission that evidence of Ms Cook should not be admitted, or in the alternative, given no weight.
(64) The judgment in Makita was that of the Court of Appeal in NSW, a court no doubt bound by the Rules of Evidence. The procedures of this Commission are established in s20 of the Act which relevantly reads:
“Commission to act according to equity and good conscience 
(1) In the exercise of its jurisdiction under this Act, the Commission –
(a) shall act according to equity, good conscience, and the merits of the case without regard to technicalities or legal forms;
…
(c) is not bound by any rules of evidence, but may inform itself on any matter in such a way as it thinks just; and
(65) Whilst this should be construed that the Commission is a ‘free for all’ and will act without evidence, it is a position markedly different from the constraints applicable to the courts. In my view the respondent seeks to set the bar unrealistically high, given the provisions of the Act and the nature of the claim under consideration. We are, after all, dealing with a window between seven and ten years, at which time an unconditional entitlement arises. In this context I refer to the observations of Sheldon J. in Franks where he said:
“After all what is being dealt with is not a sphere shaking issue but a reason for terminating employment…”
(66) There are aspects of Ms Cook’s evidence which is irrelevant and/or beyond her professional capacity to express her view. Nonetheless these aspects are easily excised without damage to the balance of her evidence.
(67) Subject to the above observation, I admit the evidence of Ms Cook.
(68) Mr Hourigan states that the reason for his resignation was stress which arose as a consequence of the workplace environment, notably the requirement to meet targets, KPIs, long working hours and what he considered to be excessive travel.
(69) At this point I observe that it is unnecessary to determine whether the business requirements of the respondent were reasonable or otherwise. In Nowak v JK Peddell and SE Peddell I observed:

“I now apply these findings to the tests applicable in an application of this nature. However, before doing so I observe that this is not an exercise in apportioning blame. It is not a question of the relative merits (good or bad) of Mr Nowak as an employee and Mr Peddell as an employer. I have already found that a number of things that Mr Nowak complained of are not sustained on an objective test. This does not however mean that they did not loom large in the mind of Mr Nowak. The only consideration is whether a circumstance existed which amounted to a pressing necessity of such a nature as to justify termination.”

(70) Put another way, the fact that the business operating environment at Grundfos may not give rise to symptoms of stress with other Account Managers, does not of itself mean that it did not have this impact on Mr Hourigan.
(71) The evidence in relation to the ‘stress’ claim can be summarised as follows:
· Mr Hourigan consulted his GP in what Dr Sharma described as “stressful circumstances”
 in March 2013. He was referred to Psychologist, Ms Annie Cook.

· Ms Cook saw Mr Hourigan on five occasions between May and September 2013. She concluded that the applicant reported symptoms which are consistent with a stress disorder “which if unaddressed could lead to a depressive illness.”

· Ms Cook encouraged Mr Hourigan to find another job observing “My impression, even back in 2013, was that to delay in removing himself from this work environment would be to seriously compromise his health.”

· At the conclusion of the consultations Ms Cook said whilst his relationship issues had improved, she was not optimistic about his stress levels, which she felt were not improving at all.

(72) Dr Sharma agreed with the assessment of Ms Cook.

(73) It is not entirely clear why the consultations with Ms Cook did not continue. One explanation is that Mr Hourigan was (incorrectly) advised by Ms Cook’s office that any future visits would not receive any recompense from Medicare.
(74) There is no evidence that the applicant consulted a medical practitioner at or about the time of his resignation. As the respondent rightly contends, this raises serious doubts as to Mr Hourigan’s medical condition at the time of resignation.(see Lochnager).
(75) There are however other circumstances to be taken into account.
(76) Stress and similarly related mental illnesses do not necessarily demand instant action on the part of the individual. Both Nowak and Sunshine Coast Private Hospital are on point.
(77) In Nowak the applicant suffered from a depressive illness for several years and continued to work, despite medical advice to the contrary. Similarly in Sunshine Coast Private Hospital the symptoms of stress manifested more than 12 months prior to resignation.
(78) The evidence is that Mr Hourigan had decided in January 2014 to leave by July 2014 “at the latest.”

(79) Mr Hourigan took 7.8 weeks annual leave in the first half of 2014. This was not consistent with his previous pattern of taking leave. His evidence is that he took leave because he did not want to be at work.

(80) His evidence is that in the immediate post resignation period “I had a massive weight off my shoulders and it would have been the most enjoyable month of my life.”
 It would seem that this significant lessening of stress related symptoms has continued over the subsequent 12 months.

(81) It is true that Mr Hourigan took very little personal leave. However as Asbury C found in Sunshine Coast Private Hospital, this is not determinative, particularly (as in this case) the applicant had sought treatment.
(82) It is also abundantly clear that Mr Hourigan did not advise his employer that he was suffering from stress. In different circumstances this would give rise to a serious consideration as to whether this was an invention after the fact, or a rationalisation. However in this case there is a logical explanation for Mr Hourign’s behaviour. He, not unreasonably, felt he was covered by Victorian Legislation which would have granted an unconditional entitlement and was not advised to the contrary until moments before his resignation was to take effect.
(83) From his evidence the applicant made it clear that he was not disposed to disclose anything of a personal nature to his employer or work colleagues. In the circumstances he had no reason to disclose his medical condition as he was under the mistaken impression that he had an automatic entitlement.
(84) I reject the respondent’s contention that Mr Hourigan’s offer to work an extra week to facilitate a handover, coupled with his attempt to withdraw his resignation, is indicative of an individual who is not suffering from work induced stress. In the scheme of this case a week or so extra is not material. From the applicant’s point of view, the important point was that the employment was coming to an end.
(85) There is one further compelling consideration.
(86) The respondent’s contention is that the real reason for the resignation was that Mr Hourigan had accepted alternative employment. This is not supported by the evidence.
(87) Mr Hourigan was steadfast in his evidence that at the time of his resignation, he did not have alternative employment to go to. That a suitable position emerged shortly thereafter is not material. Mr Hourigan explained in clear terms the circumstances applicable at the time of resignation.
 The respondent chose not to cross examine on this exchange and therefore I must accept Mr Hourigan’s evidence.
(88) Further, the respondent’s submission that the applicant advised Ms Allen in the exit interview “that his reason for resigning was because he had a new job lined up”
 is not supported by the evidence.
(89) For these reasons I conclude that at the time of resignation the applicant did not have alternative employment to go to. This is a material consideration in assessing what was the real or motivating reason for resignation.
(90) These circumstances can be distinguished on the facts from Lochnager where the Full Bench found that “it was the offer of the new position which motivated the resignation, not any demonstrated pressing necessity.”

(91)  I now apply the tests as outlined in Computer Sciences:
Was the reason claimed for termination one which fell within the section?

(92) The reason claimed for termination was “stress” which I am satisfied is an “illness” referred to in s8(3)(b) of the LSL Act. (see Sunshine Coast Private Hospital). The answer is ‘Yes’.
Was such a reason genuinely held by the worker and not simply colourable or a rationalisation?

(93) The evidence of Mr Hourigan was that he resigned because of stress. This evidence was not shaken under cross-examination nor was any alternative motivation proven. He had a perfectly sound explanation for not divulging the “stress” reason at the time of resignation. The answer is ‘Yes’.
Although the reason claimed may not be the sole ground which actuated the worker in his decision to terminate, was it the real or motivating reason?

(94) The applicant did not provide any reason other than stress for terminating his employment. The respondent contends that the real and motivating reason was that Mr Hourigan wished to take up alternative employment. However for reasons outlined above, this contention is not supported by the evidence. The answer is ‘Yes”.
Was the reason such that a reasonable person in the circumstances in which the worker found himself placed might have felt compelled to terminate his employment?
(95) From the available evidence I am satisfied that Mr Hourigan felt that he was not coping with the pressures of the workplace and he needed to get out. He did not have alternative employment to go to. The available evidence might fall short of a conclusion that there was no alternative but to resign. However that is not the test. In Sunshine Coast Private Hospital Asbury C observed:
“I can also see no reason to hold that the illness must necessitate the termination of employment or that it must be unlikely that the employee would return to the workforce. It is sufficient that the illness caused the termination of the employee’s employment.”

(96) It is possible that Mr Hourigan may have been able to continue in employment with Grundfos although on the available evidence, such a course would have in all likelihood been detrimental to his health, perhaps seriously so.
(97) The test in whether the reasonable person “might” have felt compelled to terminate their employment. This is a different test to “would” have felt compelled.
(98) I am satisfied on the evidence that it would have been open to a reasonable person to take the same decision that Mr Hourigan did. It follows that the answer is ‘Yes’
(99) The application is granted.
Order

Pursuant to s30 of the Industrial Relations Act 1984 I hereby order that Grundfos Pumps Pty Ltd pay Tony Hourigan an amount of $16129 by way of a pro rata Long Service Leave entitlement. Such payment is to be made not later than 17 November 2015.
Tim Abey

PRESIDENT

Appearances:
Mr T Hourigan in person
Mr D Ey for the respondent 
Date and place of hearing:
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