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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29(1A) application for hearing of an industrial dispute

  
Alastair Paul Shepherd
(T14368 of 2015)  
and

Minister administering the State Service Act 2000/ Department of Justice
  
	PRESIDENT T J ABEY


	HOBART, 18 FEBRUARY 2016


  
Industrial dispute – termination of employment – abalone licensing - code of conduct – employment direction 5 – legal professional privilege – improper use of information gained in course of employment – valid reason for termination - application dismissed
  
DECISION

[1] On 11 November 2015 Mr Alastair Shepherd (the applicant) applied to the President, pursuant to s.29(1A) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA)/Department of Justice (DoJ)(the respondent) claiming he was unfairly dismissed from his position as Senior Solicitor, Crown Solicitor’s Office with the Department of Justice.
[2] The application was the subject of a formal hearing on 16, 17 December 2015 and again on 10 February 2016.
[3] Mr Shepherd appeared for himself. Mr S McElwaine SC sought and was granted leave to appear for the respondent, together with Ms T Banman and Mr B Charlton.
Background
[4] Mr Shepherd commenced employment with the respondent in July 2009. His principle role was in the area of property law.
[5] On 13 June 2013 Mr Frank Neasey (office of the Solicitor General) prepared a file note (Neasey file) about discussions he had had Department of Primary Industries, Parks, Water and Environment (DPIPWE) officers concerning the grant of an abalone dive licence to a Mr Foster.
[6] The respondent asserts that Mr Shepherd became aware of the contents of this Neasey file and improperly used the information to lodge two applications for Fishing Licences, Abalone Dive (FLAD) with the objective of gaining a financial benefit for himself and his family.
[7] Mr Shepherd denies that he had seen or read the Neasey file at the time but rather, relied on his own knowledge of the industry to legally take advantage of what is accepted as a legislative loop hole. The FLAD applications were lodged in August 2013 in the names of Mr Shepherd’s step daughters although it is not denied that the applicant was responsible for and the driving force behind the applications.
[8] In correspondence dated 15 August 2013, from the Director, Marine Resources, the FLAD applications were refused.
[9] On 5 September 2015 Mr Shepherd lodged applications for Ministerial review of the refusal to grant FLADs, again in the name of his stepdaughters. On 20 January 2014 the Minister responded, declining to overturn the refusal to grant the FLADs.
[10] On 11 September 2013 the General Manager, Water and Marine Services, lodged a complaint with the Integrity Commission alleging that Mr Shepherd may have gained knowledge of legal issues associated with the restriction on granting new FLADs through his employment with Crown Law, and used that knowledge to assist Ms Samantha Lane and Ms Nicole Lane (Mr Shepherd’s stepdaughters) to apply for licences for their personal gain. A similar, albeit, brief complaint was lodged on 13 September 2013 by the Acting Secretary, DoJ.
[11] Later in September 2013 an assessor was appointed pursuant to s35(2) of the Integrity Commission Act 2009 and the DoJ advised of the Commission’s intention to conduct an assessment of this matter.
[12] On 30 April 2014 the assessor (Mr Pearce) produced a report containing a number of recommendations including a referral to the Secretary, DoJ of the complaint, relevant material and the report, for action.
[13] On 3 July 2014 the Secretary of DoJ, Mr Overland, commenced a Code of Conduct Investigation (ED5). However as a consequence of issues raised by the applicant, Mr Overland advised on 26 August 2014 that he would be setting aside that investigation and flagged an intention to appoint a new investigator.
[14] On 28 January 2015 Mr Overland advised that he had appointed Ms Andrea Schiwy as investigator to conduct an ED5 investigation. The Schiwy Report was produced on 21 April 2015.
[15] Between 1 May and 13 August 2015 there was a series of correspondence exchanges between the applicant and Mr Overland relating to both procedural and substantive matters.
[16] On 21 October 2015 Mr Overland issued his determination. He found that Mr Shepherd was in breach of the following aspects of the Code of Conduct as specified in the State Service Act 2000 (SSA):
9.The State Service Code of Conduct

…
(8) An employee must disclose, and take reasonable steps to avoid, any conflict of interest in connection with the employee's State Service employment.

(9) An employee must use Tasmanian Government resources in a proper manner.

(10) An employee must not knowingly provide false or misleading information in connection with the employee's State Service employment.

(11) An employee must not make improper use of–

(a) information gained in the course of his or her employment; or

(b) the employee's duties, status, power or authority –

in order to gain, or seek to gain, a gift, benefit or advantage for the employee or for any other person.
[17] Having found that the Code of Conduct had been breached, the Secretary determined to terminate the employment of Mr Shepherd with effect from 21 October 2015.
Allegations

[18] The formal allegations against Mr Shepherd are as follows:

· “3.1 During an investigation conducted by the Integrity Commission Mr Shepherd did not provide a full and honest account to the Integrity Commission of his actions and sought to mislead them; the investigation related to his employment  (full details set out at AX) – s9(1) and (10);

· 3.2 Mr Shepherd used information gained in his employment to establish beneficial financial arrangements for his family which was a failure to maintain an appropriate separation between the financial interests of his family and his employment; creating a conflict of interest – s9(8)

· 3.3 Mr Shepherd failed to disclose this conflict of interest to his employer and to the Department of Primary Industry, Parks, Water and Environment (DPIPWE) – s9(8)

· 3.4 During the period 11 July 2013 to 12 August 2013 Mr Shepherd used his work computer to undertake internet searches not related to his work – s9(9)

· 3.5 Mr Shepherd used his work computer for private purposes – preparation of applications for review –s9(9)

· 3.6 Mr Shepherd removed ‘The Whites’ containing Mr Neasey’s file note dated 13 June 2013 from circulation within the Office of the Crown Solicitor – s9(9)

· 3.7 Mr Shepherd acted upon information gained in his employment to seek to gain financial advantage for his family members and potentially himself – the information was contained in a file note prepared by Mr Neasey dated 13 June 2013; and or information contained in correspondence regarding Mr Kossman – s9(11)

· 3.8 Mr Shepherd failed to advise DPIPWE of his employment as a Crown Solicitor when seeking information about abalone fishing licences and advised them he was representing the interests of an Indonesian entity.  He allegedly lodged applications for licences in the name of his stepdaughters – s9(14)

· 3.9 Mr Shepherd discussed the contents of Mr Neasey’s file note with family members – s9(7)”
[19] At the heart of this case is the following question:
Did Mr Shepherd sight the Neasey file and improperly use the information contained therein to lodge applications for two FLADs in the name of his stepdaughters, with the objective of gaining a financial advantage for himself and/or his family?
[20] If the answer to this question is ‘No’ then the other allegations (even if proven) would be unlikely to amount to serious misconduct of such a nature as to justify termination.
[21] It is for this reason that this decision concentrates on the above question.
Evidence
[22] Sworn evidence was taken from the following witnesses:
For the applicant

Alastair Paul Shepherd, applicant

Elizabeth Helen Sweetnam, former spouse of the applicant

Colin James Shepherd, brother of the applicant

Wendy Louise Shepherd, sister-in-law of the applicant

Gary Edward Hunt, owner of Hunt Security Services

Craig Alexander Webb, builder
For the respondent
Kerrie Jacqueline Worsley, retired, formerly Manager of the Office of Crown Law

Steven James Withers, Manager of Fisheries Compliance and Licensing, DPIPWE

Kathryn Bowe, Fisheries Licensing Officer, DPIPWE

Deborah Anne Edwards, Senior Officer, Licensing and Operations, Fisheries Compliance and Licensing, DPIPWE
[23] In addition, numerous documents were tendered into evidence.
Standard of proof

[24] Clause 5 of ED5 states that the onus of establishing any facts is on the party asserting it, and proof is to be on the balance of probabilities, or more probable than not.
[25] In this case the applicant urges the Commission to adopt the test outlined in Briginshaw v Briginshaw
 in which Dixon J states:
“when the law requires the proof of any fact, the tribunal must feel an actual persuasion of its occurrence or existence before it can be found. It cannot be found as a result of a mere mechanical comparison of probabilities independently of any belief in its reality. No doubt an opinion that a state of facts exists may be held according to indefinite gradations of certainty; and this has led to attempts to define exactly the certainty required by the law for various purposes. Fortunately, however, at common law no third standard of persuasion was definitely developed. Except upon criminal issues to be proved by the prosecution, it is enough that the affirmative of an allegation is made out to the reasonable satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is attained or established independently of the nature and consequence of the fact or facts to be proved. The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular finding are considerations which must affect the answer to the question whether the issue has been proved to the reasonable satisfaction of the tribunal (at 362 per Dixon J).”

 I accept that the consequences of this matter for the applicant are serious and I therefore consider it prudent to adopt the Briginshaw test.
[26] As a consequence of quite thorough scrutiny in the Schiwy investigation, much of the factual material is not in contest and is accepted by the Commission. It is only where the facts are contested that it will be necessary to analyse the competing positions more rigorously.
Features of the Abalone Industry

[27] This case involves the intricacies of the abalone industry and, more particularly, licensing arrangements. The evidence of Mr Withers is instructive:

“The holder of a Fishing Licence (Abalone Dive) (“FLAD”) has the right to enter State waters and take abalone for commercial purposes. However the licensee cannot take abalone unless a quota unit is attached to their licence; they have a current fishing licence (personal); and they dive from a licenced commercial vessel. A quota unit holder must nominate which diver is going to dice for their quota.

A holder of a FLAD has to renew their licence each year or it ceases to be in force. There is an annual licence fee. A FLAD holder can transfer their licence to another person however an application had to be made through the licensing section of DPIPWE.

The holder of a FLAD can lease their licence entitlement to another party; it is therefore not necessary to be the holder of a FLAD to derive an income from a FLAD.
A FLAD is a valuable asset and relatively liquid; that is it can be offered for sale and transferred to another party without significant time delays. When a licence is transferred to another party the application for transfer must be accompanied by a sale contract. The sale prices are monitored and in recent years I have not seen a FLAD sold for under $150,000; I have seen the price as high as $250,000.
A FLAD is not more valuable when sold with a quota unit and are often sold on their own; in fact they are more often sold on their own that together with an abalone quota units. There are between about three to twelve sales per year of FLADs.

Up until recently the number of FLAD's that could be issued was restricted to 125 (recent legislative changes have reduced the number to 121). During the years 2007 to 2012 four people were prosecuted in relation to illegal abalone fishing. They were convicted and their FLADs were not renewed as the Minister (or Minister's delegate) found that within five years before the date of application they had been convicted of an offence under the Living Marine Resources Management Act 1995 and they were also not a fit and proper person to hold a licence. Mr Kossman was one of the convicted licensees.”
Sequence of Events

[28] To provide context for matters which are discussed in greater detail later in this decision, the following sequence of events is provided.
· 2009 - Mr Kossman, is one of four divers prosecuted for breach of licence.

· 25 May 2013 - DPIPWE Request for Tender, Abalone Quota, advertised, closing 14 June 2013

· 27 May 2013 – Abalone Fishery Advisory Committee meeting

· 13 June 2013 – The Neasey file note written

· 16 June 2013 – ‘Whites’ for legal opinions written the previous week begin circulation. It is assumed that the Neasey file is in this bundle
· 11 July 2013 – Mr Shepherd commences internet searches relating to fishing licenses

· 24 July 2013 - Mr Shepherd attends family BBQ

· 2 August 2013 – FLAD applications signed by Ms Nicole Lane and Ms Samantha Lane. Mr Shepherd attends DPIPWE office (This attendance is not conceded by respondent)
· 8 August 2013 – Mr Shepherd transfers $980 from his National Australia Bank (NAB) account to Ms Nicole Lane’s NAB account
· 8 August 2013 – Two bank cheques for $486.66 to DPIPWE drawn on Ms Nicole Lane’s account
· 8 August 2013 Mr Shepherd posts the two FLAD applications to DPIPWE

· 12 August 2013 – FLAD applications received by DPIPWE. Ms Edwards attempts to contact Nicole and Samantha Lane by phone

· 13 August 2013 – Ms Edwards speaks to Samantha Lane and advises that application is likely to be rejected in accordance with Ministerial Guideline

· 14 August 2013 – Email exchange between Mr Shepherd and Ms Bowe re former’s request to inspect register

· 15 August 2013 DPIPWE writes to the Lanes advising FLAD application is refused

· 16 August 2013 – Mr Shepherd attends DPIPWE to view register of abalone quota and FLAD holders

· 5 September 2013 – Applications for Ministerial review in the names of Nicole and Samantha Lane lodged by Mr Shepherd at DPIPWE office

· 11 September 2013 – Complaint from DPIPWE to Integrity Commission

· 23 September 2013 – Integrity Commission decides to investigate

· 25 September 2013 – Ms Worsley undertakes an after-hours search of Crown Law office with the view of locating the bundle of whites containing the Neasey file

· 20 January 2014 – Response from Minister confirming refusal to issue FLADs
· 19 February 2014 – Mr Shepherd interviewed by Integrity Commission

The Neasey File Note
[29] On 9 May 2013 a Mr Foster applied to have his FLAD ‘renewed’. Mr Foster had previously held a FLAD which he allowed to lapse whilst working interstate.
[30] The evidence of Mr Withers is that all fishing licenses (with the exception of Abalone) have a statutory provision which requires as a precondition an applicant to have held the same licence no longer than 12 months before the application. Mr Withers was minded to refuse the application as Mr Foster had not held a FLAD for over two years. However as there was no similar provision in relation to abalone, DPIPWE sought advice from the Solicitor General.
[31] Mr Withers, together with Mr Robert Gott, Director, Marine Resources, met with Mr Frank Neasey from the Office of the Solicitor General on 13 June 2013. Mr Neasey’s advice, in the form of a file note, was prepared that same day.
 
[32] Relevantly the file records the following:
“You say that presently an abalone (dive) licence trades on the market for about $150,000.1 say that I understood that such licences were only so highly valued because there was only a limited number able to be issued and if that limit was reached, you could only buy one on the market (ie; have it transferred under s83 of the Living Marine Resources Management Act 1995.) Hence such licences were a very marketable commodity. I say that if it is presently possible to be issued such a licence on-payment of an application fee ($450), would the remaining licences be worth that much? In any event, because a proposed transferee basically has to satisfy the same tests that a proposed grantee does (compare s78(l) with s82(2)), why would anyone go through the transfer process and pay a significant amount of money for such a licence? You say that no one in the industry has twigged to the fact that a handful of such licences are available for issue on payment of a mere $450 application fee, so the value of them remains high.

…

I say Foster or anyone else for that matter is entitled to make application for one of the remaining abalone dive licences that are available and if they tick all the boxes referred to in s78(l) of the Act, paragraphs (a)-(g), it would as good as follow that it was appropriate to grant the licence, unless there was some other good reason not to, not already expressly identified by the earlier paragraphs. I say it would be a weak argument that one such good reason was that it was never intended that someone like Foster could come back into the fishery after two years and pay a pittance for a valuable licence. The relevant rules do not provide for that and nor do the relevant provisions of the Act.”

[33] Mr Foster was granted a FLAD on 10 July 2013.
[34] On 24 July 2013, as a consequence of Mr Neasey’s advice, a Ministerial Guideline was issued to state that on application, it was necessary to have held a FLAD within the previous 12 months, consistent with other fishing licenses. Legislation was subsequently passed to change the relevant Rules.
The Whites

[35] The evidence of Ms Worsley is as follows:

“There exists a practice whereby a paper copy of all legal opinions or similar documents prepared within the office of the Solicitor-General are circulated to legal practitioners within Crown Law. As such documents are generated, a copy is placed within a particular tray within the office of the Solicitor-General. At the end of each week, the executive assistant to the Solicitor-General collates these documents Into a single bundle and places on top of the bundle a coversheet bearing the various statutory office titles and the names of legal practitioners within Crown Law. The bundle of documents with its coversheet is referred to within Crown Law as ‘The Whites'.
On either the Monday or Tuesday of each week, 'The Whites' (containing the legal advices generated during the preceding week) are inspected by the Solicitor-General and then circulated within Crown Law so that the content of the various legal opinions and similar documents Is brought to the attention of the employed legal practitioners. Each individual who sees 'The Whites' initials the coversheet as the bundle of documents is passed through Crown Law.

Circulation of 'The Whites' routinely starts with the Solicitor-General, followed by the Assistant Solicitor-General and then staff of the office of the Solicitor-General. The bundle then makes its way to the Director of Public Prosecutions, the Assistant Director of Public. Prosecutions (Civil), and then on to the Crown Solicitor.
The aim of circulating 'The Whites' is to provide an educative resource for the whole of Crown Law. In keeping with this aim, it is the practice of the Crown Solicitor to add a further distribution list to The Whites', to ensure that the Solicitor-General's opinions are also read by staff within the Crown Solicitor's office. This added distribution list is comprised of a handwritten list of the initials of the various staff of the office of the Crown Solicitor. The handwritten list is placed on the same coversheet.
After 'The Whites' have been seen by all relevant legal practitioners, the bundles are returned to the Solicitor-General's executive assistant and are then placed into a secure shredding bin for destruction by a commercial operator.
I can say from experience that it is not unusual for several weeks to pass before 'The Whites' for any given week arrive in the office of the Crown Solicitor, and it can take months for a particular bundle to complete the circuit of the Crown Law office. However, 'The Whites'

are not destroyed until every addressee has initialled the coversheet indicating they have been viewed by the addressees.”
[36] Further uncontroversial evidence adduced during the hearing can be summarised as follows:
· In the normal course of events, the Neasey file would have been included in the Whites which commenced circulation on or about 16 June.

· Circulation within Crown Law may take months or even years to complete.

· After leaving the office of the Crown Solicitor, the Whites do not circulate in any particular order. There are typically 10 or 11 solicitors employed in the office.

· It is permissible for solicitors to remove the Whites from the office (eg take home) on a temporary basis.

[37] From the evidence I conclude that it is possible that the relevant Whites could have come to the attention of Mr Shepherd before 11 July, the date on which he commenced the internet research. However it is no more likely that they did than they did not.
[38] Mr Shepherd denies that he had seen the Neasey File before being shown the document by the Integrity Commission on 17 February 2014.
[39] Ms Worsley further evidence is:

“At the request of the Integrity Commission, and with the approval of the Solicitor-General and the Crown Solicitor, l have undertaken a discreet search within the Crown Law office space with a view to locating the copy of Mr Neasey's file note of 13 June 2013 which, in the normal course, are likely to have been circulated as part of 'The Whites' on or about 16 June 2013.
On 25 September 2013, I attended the office out of hours and attempted to locate every bundle of 'The Whites' for the period May - September 2013 I was assisted in my search, in part, by the Crown Solicitor's executive assistant, Louise Press. I managed to locate every bundle of 'The Whites' for that period, with the exception of the bundle that would have commenced its circulation in the week commencing 16 June 2013. In other words, I have been able to locate every bundle of 'The Whites' from May - September 2013, other than the bundle that contains the copy of Mr Neasey's file note dated 13 June 2013.
1 have also checked the contents of bundles of 'The Whites' for subsequent/weeks (ie. after 16 June 2013) in case the circulation of Mr Neasey's file note was delayed. I have been unable to find the file note in any subsequent bundles.
Given my knowledge of the process, I anticipate that the bundle of 'The Whites' containing Mr Neasey's file note of 13 June 2013 is yet to complete its circulation and is therefore unlikely to have been destroyed in the normal course. (In this regard, my search of 25 September 2013 confirmed that none of the other bundles for the period May - September 2013 has yet completed the circulation of Crown Law.)
As part of my search on 25 September 2013, I inspected Mr Shepherd's office, but I did not locate the bundle of 'The Whites' in question, or any other document that might appear to be associated with the issue. I describe my inspection of Mr Shepherd's office as being more than cursory but not thorough. I looked in filing cabinets, drawers and upon the desk surface. There are, however, other areas within the office where 'The Whites' might be located (such as bookcases and a wardrobe) and I did not inspect all of those areas.”
[40] In a subsequent statement dated 23 March 2015 Ms Worsley states that “To my knowledge “the Whites” containing the copy of Mr Neasey’s file note dated 13 June 2013 has not been located.”

[41] The allegation is that Mr Shepherd removed the ‘The Whites’ containing the Neasey file from circulation within the Office of the Crown Solicitor. This is denied by Mr Shepherd.
Internet Activity
[42] It is not contested that between 11 July and 26 July 2013 Mr Shepherd used his work computer to engage in numerous internet searches across subjects related to Tasmanian fishing licenses (personal and commercial), wrasse, DPIPWE and subjects related to the abalone industry. The internet activity occurred on 8 separate dates.

[43] It is uncontested that the internet activity was unrelated to Mr Shepherd’s work responsibilities.
Engagement with External Parties

[44] The evidence indicates that Mr Shepherd engaged with a number of external parties at which time the potential availability of FLADs was discussed. The evidence is summarised below.
Mr Craig Webb

[45] Mr Webb operates the Raptor and Wildlife Refuge of Tasmania and is a friend of Mr Shepherd. On 26 July 2013 Mr Rob Pennicott (tourism operator and sponsor of the refuge), visited the refuge site. It would seem that in conversation Mr Pennicott indicated that he was seeking a FLAD/s to use in conjunction with his tourism ventures. Mr Webb passed this information on to Mr Shepherd by telephone later that day.
[46] Approximately two weeks later Mr Webb and Mr Shepherd met (as they do regularly). Mr Webb’s evidence is: 

“Alastair mentioned to me a few abalone licences were possibly available due to ‘poachers’ losing theirs and he wanted to get one and a couple for his daughters and one for a brother. I said I would like to get one also.  He said he did not know how many there were and there might be none but said he would let me know if he found out they were in fact available. He later told me that Fisheries had said there were only 2 available and his daughters had asked for those.

I believe that Alastair told me about the abalone licences possibly being available in a face to face discussion so it would not have been on 26 July 2013. I think it would have been the next time I saw him after 26 July 2013. I cannot say exactly what date that was but believe it would be not later than 2 weeks after 26 July 2013 as we see each other often, usually weekly and usually when I am in Hobart.

I cannot recall whether Alastair told me by phone or in person about Fisheries saying there were only 2 licences. I cannot say exactly when that was but believe it was within 4 weeks of when he mentioned the possibility of licences being available.”
Mr Colin Shepherd

[47] Mr Colin Shepherd gave evidence in relation to a family BBQ he attended with his three brothers and a cousin, visiting from Scotland. It is likely that this occurred on or about 24 July 2013, but certainly after 16 June and before 2 August 2013.
[48] The evidence of Mr Colin Shepherd is somewhat vague in respect certain detail, although I accept that this vagueness is likely a consequence of the passage of time since the events occurred. This uncertainty aside, I am satisfied as to the following.
[49] At the BBQ the applicant ‘flagged’ the possibility of FLADs being available as a consequence of a number of licenses having been previously returned to the Crown. There was some discussion as to the potential financial implications if such a license/s could be obtained at the cost of the statutory fee. Mr Colin Shepherd, who has some background knowledge of the abalone industry, expressed some interest in pursuing an application, “if its legal.”
 However his evidence is that he did not take it any further.

[50] At a subsequent point there was a further discussion/s between the applicant and Mr Colin Shepherd which covered the subject matter of the applications lodged by Samantha and Nicole Lane. It is unclear whether this conversation/s was before or after the actual lodgment of the applications, but certainly Mr Colin Shepherd was aware that the applications had been refused.
Elizabeth Sweetnam

[51] Ms Sweetnam is the former spouse of the applicant and mother of Nicole and Samantha Lane. Her evidence is:

‘You’re aware that I made application for abalone licences in the names of Sam and Nicole Lane?……Yes.

Can you tell us how you first became aware of them?……My daughter, Sam, I think it was a – close to two years ago or something before Nicole’s wedding, rang me, she always have a few financial issues and told me that Alastair thought that he could obtain licences for her and Toll, that would be obviously financially good for them.   So rang Alastair and I asked him about it, and he said that he thought that he might be able to obtain some licences, he didn’t know how many were – he possibly could get but he was hoping that he would be able to get one for Nicole and Sam, and I think at that point in time he thought if there were more, you know, because he said, you know, abalone divers had lost their licences, and so I just sort of thought that’s interesting or you know I – basically didn’t really think too much about it, but he’s always been interested in the licences and spent a lot of time, you know helping his brother and working on things like that.   His brother has got a crayfish licence and Alastair did a lot of work with fisheries back when he was working with Hand Oglivie and Breheny and he’s always had an interest.   So that was that.

And do you know what the result of those applications was?……Ah, yes, well you went down to – at one point in time to see the fisheries’ person, so I spoke to you after the fact of that, you know, Sam was telling me the progress and you came up and saw me one day and I asked – we were just having coffee or something and you said you’d gone down and you’d found out that you – you probably couldn’t get any licences but there – you’d found out there were two available.   So – but you were – if that was the case, then you would maybe – you didn’t know if it was right that they couldn’t give you the licences, so at that point in time you said, look, oh you were just going to try and help Nicole and Sam out and you weren’t going to bother, you know, with anybody else, yourself or – so – and that was the end of it.”
Abalone Fishery Advisory Committee (AbFAC)
[52] A meeting of AbFAC took place on 27 May 2013.
[53] Amongst other matters, the meeting gave consideration to the Pennicott proposal referred to above in Mr Webb’s evidence. Relevantly the minutes record the following:

“Industry was disappointed that the Minister was creating another FLAD when members were trying to have the number of licences reduced. The Department pointed out that the rules allow for 125 FLADs but only 120 are currently in existence.”
[54] Mr Shepherd’s evidence is:

“And you say that it must have been known to all or a substantial number of them that these licences were available for purchase?……Well, Fisheries had told them so it had to be.

You say Fisheries had told them?……I know Fisheries had told them, I’ve seen the minute where Fisheries tell them.  I’ll be tendering them in it.  On the 29th of May on 2013, Fisheries told the council who were complaining about the Pennicott proposal, and the Fisheries guys are saying, “We don’t want you issuing extra licences.  There are already too many.”  Fisheries say to them, “We don’t have to give him any extra, there’s five available.”  So Fisheries told all of the divers directly and indirectly in May.  As I say, I’m sure that’s why Foster –

Where did you get that document?……Off the internet.

…

It doesn’t say you can go down and buy one of the five for five hundred dollars, does it?……Not in those words, but everyone would know that’s what it meant.

…

If everyone knew, to use your terminology, that’s what it meant, you would expect a rush of applications that afternoon, wouldn’t you?……Maybe.”

[55] The evidence of Mr Withers is that the minutes were uploaded to the internet on 3 December 2013. In relation to the 27 May AbFAC meeting, Mr Withers said:

“What does this mean?……S98 of the Act, The Living Marine Resource Management Act, provides for the minister to issue a licence without application, but he must consult the peak body, must consult.  What had happened was that Pennicott Wilderness Tours had made application to the department.  They wanted to go and take abalone and rock lobster from the wild and have paid clients on their vessel to partake in that fish, and we determined that that was a commercial venture and therefore you couldn’t operate under a recreational licence because they were gaining benefit from the fact that they were abalone and rock lobster.  Pennicott was advised to do this you need to have an abalone dive licence, so you can have abalone quota authorised to the licence to take commercially, and you need a rock lobster licence as well.

So there was lengthy discussions about how that would happen, and the minister said, “Well, one of my options is I can use s98 and I can issue a licence.  I don’t need an application.  I need to consult with the industry.  And if Pennicott can’t get a licence from within industry, lease one or buy one, I’m inclined to issue him one until such time as he can then source one himself.  I recall there would have been conditions on that issue, and one of those conditions would have been the licence was only issued to Pennicott for his purposes; it would have been non-transferable so that he wouldn’t gain a significant benefit out of the minister just gifting him one.

Creating a licence?……Yes, and as you can see from the context of the meeting, the industry, who had been fighting for some time to have – reducing the amount of dive licences.  There’s simply too many dive licences out there for the available quota, and divers were unable to make viable businesses.  They were getting second jobs to sort of back up there dive income, and industry had been lobbying the department and the minister for some time about reducing the number from 125 down to somewhere in the vicinity of 90 to 100.  The mechanics of that were complicated.  There was some suggestion that the government should just have a buyback scheme or something such, but we never got there – we never resolved that at all and still haven’t, basically.

I now turn to the last sentence on page 10.  The department pointed out that the rules allow for 125 FLADS but only 120 are currently in existence?……Yes.

What was the point in making that information?……The minister could without breaching his own – the rules – he could issue – he could exercise his option of s98 and he could issue one, and that would mean that would be 121.  So we still wouldn’t exceed the cap, if you like.

So it was always going to be an extra licence in that sense?……Yes.”

[56] Mr Withers’ evidence is that apart from the applications lodged by Mr Shepherd on 12 August 2013 (in the names of Samantha and Nicole Lane) the Department had not received applications from any other person to take up ‘forfeited’ licenses.

Events of August 2013 and Beyond

2 August 2013
[57] Mr Shepherd said that he visited the ‘Fisheries’ office. He had in his possession two applications for the Lanes and one for himself, together with his personal cheque book.
 He asked at the reception counter to view the register which he submits is required to be maintained under the relevant legislation. His evidence is that he was informed that no such register exists. However he was invited to put in a request via email and that would be attended to. Mr Shepherd said he left without lodging the applications. His evidence is that at some later point he lost his cheque book.
[58] The respondent does not concede that this visit took place. However, I am satisfied on the evidence that it did.

8 August 2013
[59] Mr Shepherd transfers an amount of $980 form his NAB account to the NAB account of Ms Nicole Lane.
[60] Mr Shepherd, accompanied by Nicole Lane, attends the NAB and two bank cheques in favour of DPIPWE in the amount of $468.66 are drawn from the account of Ms Nicole Lane.
[61] Mr Shepherd posted the two applications to the DPIPWE office.
12 August 2013
[62] The applications are received at the DPIPWE office.
[63] Ms Deborah Edwards makes several attempts to contact the Lane sisters by telephone, without success.
[64] Mr Shepherd sends an email to DPIPWE seeking to inspect (or obtain a copy of) the register of persons holding FLADs and quota units.
13 August 2013
[65] Samantha Lane returns Ms Edwards’ call. Ms Edwards advises that FLAD licenses “were not normally granted and that a Ministerial Guideline existed which prohibited the grant of these licenses.”

14 August 2013
[66] Kathyrn Bowe responds to Mr Shepherd’s email request noting:

“To request a report of the following costs $29.20 for the first 200 names/entries and $14.40 for each additional 200 names/entries. There are currently 3500 abalone units and 125 fishing licenses (abalone dive).”
15 August 2013
[67] Email exchange between Mr Shepherd and Ms Bowe arranging a meeting for 9.00am on 16 August 2013.
[68] Correspondence from DPIPWE refusing the applications forwarded to the Lanes.
16 August 2013
[69] Mr Shepherd attends the office of DPIPWE. His evidence as to the subsequent events is:

“I went back down to Fisheries, said I’m there to look at the register, and they said, “Oh okay, you have to come over to the computer”, which surprised me, I’d been expecting it to be like a book or a printout like if you go and look at the register at Land Titles Office, you know, you look at it yourself, but she said, “I’ve got to put my hand over the computer.   We have to look at each entry individually and I have to cover up the confidential information”, and I said, “Well I’m not going to be able to look at a hundred and twenty five or however many there are diving entitlements and three and a half thousand quota unit holders in fifteen minutes, am I”, and she said, “Well no, obviously not”, and I said something like well if you’d told me that I wouldn’t have bothered coming in and she said, “Well what is it you actually want to know”, and I said, “Well I wanted to know who owned the quota units because I’m thinking of trying to put together this company with a friend in Indonesia and so, you know, I was interested in who held what”, because I knew for instance that Alan Hanson at Tas Seafoods probably has an interest in large number of quota, but I wasn’t sure who else owned what, and I said, “and I wanted to know how many there were and who had the diving licences”, and she said, “Oh well I can tell you that”, she said, “there’s three and a half thousand quota units”, and I said, “Yep, that’s what I thought”, and she said, “there’s a hundred and twenty five abalone diving licences – oh no, there’s not, there’s a couple less”, and I said, “Oh okay, fine”, and then she said, “Do you want a printout or a report”, and I said, “No, look I think I’ve got all I need for now”, and I left.”
[70] The evidence of Ms Bowe is that in August 2013 she did not have any personal knowledge of how many FLADs might be available for issue on application
 and further, she had no recollection of stating to Mr Shepherd that there were a “couple less” than 125 licenses on issue.
 
[71] The evidence of Mr Withers as to the above events is:

“Mr Foster was granted a FLAD on 10 July 2013. The only people in the Licensing Section at DPIPWE aware of this was myself and Ms Edwards.
When the DPIPWE received two applications for FLADs on 12 August 2013, myself and Ms Edwards were immediately suspicious. We were concerned that someone in the industry, or someone connected to Mr Foster, had been told that Mr Foster's licence had been granted and were trying to exploit the loophole before it was closed. I asked Ms Edwards to contact the applicants, Ms Nicole Lane and Ms Samantha Lane to find out more about their application. Ms Edwards also conducted some research about the Lane's to ascertain if there was any connection with them and someone in the industry. Ms Edwards looked up the Facebook pages of the Lanes and noted the people that were connected to both of them. An abalone industry member was there; Mr James Polanowski. As he was not involved with the Abalone Board she did not look into him as a 'suspect' any further, She noted that Mr Shepherd was on both Facebook sites.
Ms Edwards contacted Samantha Lane on 13 August 2013 (after failed attempts and leaving messages on 12 August 2013). She told Ms Lane that it was unlikely her application would be successful and mentioned the Ministerial Guideline. On 15 August a notice of decision to refuse their applications was sent to the Lanes; presumably these were received on 16 August 2014. Mr Shepherd (although his name was not known at the time) questioned Ms Bowe about reviewing the register of licensees on 14 August 2013. It is my belief that Mr Shepherd, on learning of the likely refusal (advice from Ms Bowe); was attempting to see if Mr Foster's application for grant of a licence had been successful. I noted that in the application for review lodged for the Lanes, the Lanes asked that the Minister state if anyone else had been granted a licence who did not satisfy the Ministerial Guideline.
lt is possible to ask if a particular person has a licence however Mr Shepherd did not do this; The application had to be made in writing, so I assume so as not draw attention to the fact that he knew about Mr Foster's situation. Instead he asked to view the whole register.”
5 September
[72] Mr Shepherd hand delivers applications for Ministerial review in the names of Nicole and Samantha Lane.
 (Note. These applications appear to be incorrectly dated as 5 August 2013). It is not contested that Mr Shepherd is the author and driving force behind these applications.
2 January 2014

[73] Minister declines application for review.

The Applicant’s Evidence and Submissions

[74] The evidence of Mr Shepherd is summarised below.
[75] It is not contested that the applicant has background knowledge of the abalone industry. His interest in this field commenced during school (through acquaintances) and developed in particular through his professional work with a private legal firm prior to joining Crown Law.
[76] In or about 2009 Mr Shepherd became aware that a number of abalone divers and/or unit holders had either lost or forfeited FLADs and/or quota units through breaches of the regulatory regime applicable to the Furneaux Group. This included Mr Kossman, an acquaintance of Mr Shepherd. The applicant states that, probably in about 2011, he had sighted a document within the Crown Law Office which referred to Mr Kossman. His evidence is:

“…Peter Kossman having lost his licence.   You know that had happened I think a couple of years earlier so – but it just triggered in my mind again the issue about the licences.   So I’d had these little triggers happening occasionally and so I thought well look, you know, maybe there is a possibility of there being licences.”
[77] Mr Shepherd said a trigger for his revised interest in the license issue was the pending marriage of Nicole Lane and the attendant cost of the wedding.
[78] He then commenced the internet search for abalone industry related subjects on 11 July 2013. He also researched material relating to prices for abalone quota units and diving licenses and the regulatory procedures for lodging an application for a FLAD.
[79] Mr Shepherd then mentioned to Nicole and Samantha Lane that there was a possibility of licenses being available. His evidence is that “Sam got very excited, she tends to get a bit excited when money’s involved, and I said to her, Look, you know, don’t get too excited, don’t spend any money because this may all come to nothing. They both signed an application form for a license.”
 
[80] Mr Shepherd said he formed the view that if licenses were available, they would likely be given to Mr Pennicott and “I deserved them just as much as he did.” He said that the initial rebuff following his request to view the register might have been some sort of discouragement in that he speculated that any available licenses were already spoken for.

[81] Mr Shepherd denied that he had seen the Neasey File prior to being shown the document by the Integrity Commission. Further, he cooperated fully with the Integrity Commission search of his office and home.

[82] Mr Shepherd contends that in any event, the information contained in the Neasey File was in the public domain. His evidence is:

“Because it’s a very incriminating piece of evidence if, in fact, there existed a white bundle with that file note and with your signature on it, do you accept that?……No, I don’t think it’s incriminating at all.  That’s what I said to the Commission when I was interviewed.  If I’d have seen the note I’d have told them I saw it.  I don’t think there’s anything in the note that stops me doing what I did.  If I’d have seen it I would have been able, in my view, to go straight down to Fisheries the next day, knowing there were four or five licences available, and ask for them all.  I don’t see anything that breaches the code in any way, shape, or form in anything in the document.

Let me be very careful.  So your case before this Commission is, it doesn’t matter whether I saw the whites or not, because if I had seen it that would have been the trigger event to go down and apply for these licences?……That’s one of my arguments, yes.

Because you regard it as an entitlement of any person?……Yes.

Do you not consider that the content of the file note was first confidential?……No, all of the information’s in the public domain.

No one in the industry has twigged to the fact that a handful of such licences are available for issue on payment of a mere four hundred and fifty dollars application fee, so the value of them remains high.  You don’t consider that to me confidential information?……Well, not given that Fisheries are told – the council that that was the case in relation to the Pennicott proposal.  They’ve told them in May.  I suspect that’s why Mr Foster went and asked for his licence back.  If Fisheries tells them something’s the case, I don’t see how they can then turn around and say it’s confidential.

Why weren’t you beaten to the gate, as I can put it that way?……I don’t know.  It strikes me as strange and I suspect it’s because most of the fishers who were told by Fisheries and the other observes at the meeting, and everyone else who knew this to be the case, because I don’t think it would have been a secret in the industry, I don’t know why they didn’t go down.  Maybe they didn’t know you could ask for one.  Maybe they didn’t want another one, because they don’t think they’re that valuable.”
[83] Questioned as to why he did not lodge an application earlier, Mr Shepherd said: 

“When did you first realise that these strange things may well include fishing licences, abalone dive available on application to the minister?……Probably not long after that.  It seemed to be a government-wide process.  

So, what, by about September or October 2009?……Yeah, probably. 

And yet you did nothing until August 2013?……Yep.

Were you not interested in making a profit in, say, September 2009?……Look, if I had known it was guaranteed, yes, I would have been but I didn’t think there was a guarantee and I tend to be a bit slow sometimes about getting things done.  So at the moment I’ve got three other Court cases going, all of which I have apparently lodged outside the relevant limitation periods, not because I wasn’t interested, I just didn’t get around to lodging them.

When did you realise that you would be able to secure a licence by application?……I don’t quite follow the question.

Well, you explained your period of delay by saying, “Well, I didn’t know it was guaranteed I would get one” ?……Yep.

So when did the circumstance change?……Well, that’s why I didn’t understand the question because there was no guarantee that it was really motivated by Rocky Caccavo telling me about the request for tender, it was just another extra bite of information and then Nicole getting married and needing the money.  So it was a combination of extra factors and also as I said earlier people I had known who had made a lot of money but they only made it by starting their enterprises.  So I just decided, you know, I’m not getting any younger I may as well go and see.  If it comes to nothing it comes to nothing.  I am in a much better financial position now than I was previously.   The girls don’t really require a lot of ongoing support so I could afford to gamble a couple of thousand dollars to see what might happen.  I wasn’t really in that position earlier.”
[84] And later:

“If I understand your case it’s nothing but a remarkable coincidence that Mr Neasey is asked to give advice – and gives advice and circulates it apparently in the whites shortly before you decide to actually implement a plan you have been thinking about for years?……Yep.

That’s essentially your case, isn’t it?……Yes.”
[85] Mr Shepherd rejects the suggestion that the Neasey File was subject to legal professional privilege.

[86] Mr Shepherd agreed that the purpose of seeking to inspect the register was to determine the availability of licenses and who held the various licenses and quota.

[87] Questioned as to the method of payment for the applications, Mr Shepherd said that he had initially intended to use his personal cheque account and on 2 August 2013, had written four cheques to that end. However he subsequently mislaid his cheque book.

[88] In relation to the subsequent bank transfer, Mr Shepherd’s evidence is:

“Was that an attempt to disguise who was really behind these applications?……No, that was because after I had been down the first time and I told Sam I wasn’t going to lodge then she rang me up and said what is going on?  She was encouraging me to lodge regardless. When I decided I was going to lodge it was a very busy day at work, she rang me, I said, “I’ll put them in, I’ll put in one for you and one for (indistinct words) but I haven’t got time to go and get the cheques, I didn’t have my chequebook with me, I said I’ll put the money in your account, she said, “I’m going to the gym, can you put it in (indistinct words) account,” I put the money in Nicole’s account using a transfer, and then she phoned me up and said, “I don’t know how to get a bank cheque,” so in the end I ended up going to the NAB with her and we got the two bank cheques.”
[89] Mr Shepherd said the primary reason the applications were lodged in the name of Samantha and Nicole Lane was for taxation purposes.

Submissions

[90] Mr Shepherd made the following additional submissions.
[91] For there to be a conflict of interest, there must be something in the conflict which actually influences how a public servant carries out their work. That is not the situation in the allegations particularised in this matter.

[92] It is permissible to use Government resources (computer, internet search) for private purposes as long as you made up the time elsewhere.

[93] For the purposes of s.9.10 of the SSA, there must be a causal link between the provision of the information and the employment role.

[94] Answers given to the Integrity Commission were in response to the compulsory notice to attend in respect of a complaint made. That material should only be used for that particular purpose. It is not lawful for those answers to then be used in respect of a wider inquiry.

[95] Employment Direction 5 requires at clause 6.6 that “The procedures are to be applied in a timely manner,” which is further defined to mean “within a reasonable time and free from unreasonable delay.” In this case there was an unexplained delay of five months which “ought of itself render it impossible for the Secretary’s decision to be upheld.“

[96] The alleged code breaches are fundamentally misconceived in that they all proceed on the premise that had Mr Shepherd seen the Neasey File, he would have been prohibited from using it. This is not the case as the relevant information, viz ;
· The statutory cap on the number of FLADS

· The number of FLADs presently on issue is lower than the statutory cap

· It is possible under the Living Marine Resources Act to make application for the grant of a licence

· The cost of the application is about $500

· The value of a FLAD is considerably in excess of $500

is all in the public domain. It follows that as a matter of law, the position the Secretary has adopted is fundamentally misconceived.

[97] The Neasey File is not subject to legal professional privilege. Privilege cannot be claimed once a party has acted inconsistently with the maintenance of the privilege by making information available. In this case the Crown has allowed the information to go into the public domain. The requirement for a Government to act in the public interest means that potential embarrassment or criticism is entirely irrelevant.

[98] The case against the applicant is entirely circumstantial. It is therefore necessary for the Commission to be independently satisfied of the establishment of each fact, and if a fact forms part of a chain of events, the Commission needs to be satisfied as to the establishment of each fact before it can progress down the chain of causation.

Respondent’s Submissions
[99] In relation to the Code of Conduct, Mr McElwaine submitted:
[100] 9(10) An employee must not knowingly provide false or misleading information in connection with the employee’s State Service employment.

This obligation is not limited to an employee in the course of their employment. If the facts permit a finding that he knowingly provided false or misleading information, that is sufficient to find a breach of s9(10).

[101] 9(8) An employee must disclose and must take reasonable steps to avoid any conflict of interest in connection with the employee’s State Service employment.

It is well settled that employees are fiduciary, and owes various obligations and responsibilities. In Pilmer v Boardman High Court said:

“In particular the fiduciary is under an obligation without informed consent not to promote the personal interests of the fiduciary by making or pursuing a gain in circumstances where there is a conflict or a real or sensible possibility of conflict between the personal interest of the fiduciary and those to whom the duty is owed.”

In this case the information was used to gain personal advantage and it was misused because the content of the Neasey file was legally privileged advice.

[102] 9(11) An employee must not make improper use of –
· information gained in the course of his or her employment, or
· the employee’s duties, status, power or authority –
In order to gain, or seek to gain, a gift, benefit or advantage for the employee or for any other person.

There is no requirement for the information to be confidential. The test is whether the information belonged to the employer. If yes, did the employee make improper use of it? If yes, was that use in order to gain an advantage?

As a senior solicitor, Mr Shepherd has access to both sensitive and non-sensitive information, but it is all Government information, which must not be misused.

[103] 9(7) An employee must maintain appropriate confidentiality about dealings of, and information acquired by, the employee in the course of that employee’s State Service employment.

It is accepted that the fact that a number of divers had lost their license was in the public domain and hence not confidential. However what was not in the public domain was that they were available for reissue upon payment of a relatively nominal fee.

[104] There is no express provision in the Integrity Commission Act 2009 which prohibits or limits the use of evidence or findings contained in a report prepared by an Assessor pursuant to s.37. In this case there has been no application for ‘privilege’ under s92 of that Act. What is the purpose of conducting an investigation and referring the assessor’s report to the relevant public authority with a recommendation for investigation or action if the content of the report cannot be used? By necessary implication, it must follow that the content of the report is able to be used.
[105] Whilst it is acknowledged that there was a delay in the ED5 process, the delay was not inexplicable, with the process being characterised by points taken by Mr Shepherd and extensive correspondence. It is not a question of delay per se, but unreasonable delay. An objective assessment of all the facts points to the investigation being undertaken with reasonable diligence, having regard for procedural fairness and the seriousness of alleged misconduct.
[106] Reinstatement is not an option because there could not under any circumstances be a restoration of mutual trust and confidence between the employer and the employee.
Consideration

[107] The case against Mr Shepherd is entirely circumstantial. It follows that the test to be applied is whether the facts as proven, either separately or in combination, point to a  situation whereby I am able to positively conclude that the actions of Mr Shepherd amount to serious misconduct of such a nature as to justify termination. The legal standard of proof is that of the balance of probabilities. However, as previously indicated, given the seriousness of the consequences of the allegations if proven, I accept that the principles inherent in Briginshaw should apply.
[108] I conclude that no one single event is of sufficient moment to meet this test. It follows that the consideration is whether the facts of a number of events in combination are sufficient to lead to the finding urged by the respondent.
[109] There was considerable debate as to the admissibility of the Integrity Commission Report. There is some doubt in my mind as to the standing of this report insofar as its use in other tribunal hearings. In this case all the relevant evidence is before the Commission in what is essentially a de novo hearing. To my mind the critical issues are the events between May and September 2013, not what may or may not have been said to the subsequent Integrity Commission inquiry. Accordingly I have decided not to rely on the Integrity Commission Report. I emphasise that this is a conclusion based on the circumstances of this case. This should not be construed as a finding that an Integrity Commission report cannot be introduced into proceedings of the Tasmanian Industrial Commission in any circumstance.
[110] I turn firstly to the question of whether Mr Shepherd engaged in subterfuge and/or deception in the manner in which the FLAD applications were lodged. I am satisfied as to the following facts:
· Mr Shepherd visited the DPIPWE office in person on 2 August
· He had in his possession signed FLAD applications in the names of Samantha and Nicole Lane and himself. It is possible that he also had an application in the name of Colin Shepherd.

· He had personal cheques made out for the cost of the application fee. He subsequently misplaced his cheque book.

· Because he was unable to inspect the register he did not proceed with the lodgment of the applications at that point.

· Mr Shepherd posted the applications in the names of the Lanes on 8 August which were received on 12 August.

· Ms Bowe was aware she was corresponding with Alastair Shepherd in the email exchange of 14 and 15 August 2013.

· Mr Shepherd attended the office in person on 16 August 2013. He was aware at that time that the applications had either been rejected or would likely be rejected.

· Mr Shepherd personally lodged the applications for Ministerial review on 5 September 2013. 
[111] Mr Shepherd’s evidence is that the applications were lodged in the names of his stepdaughters for taxation purposes. I accept this as a plausible explanation.
[112] The money transfer arrangement was unusual and on its face, quite damaging. However I accept that Mr Shepherd had initially intended to pay by personal cheque and had in fact drawn cheques for that purpose. He subsequently mislaid his cheque book. In light of this, his explanation concerning the subsequent funds transfer, whilst a little thin, is plausible. I am strengthened in this conclusion by the reality that if Mr Shepherd was determined to hide his involvement in the activity, he would have used cash.
[113] On the evidence I am satisfied that Mr Shepherd was anxious to keep the application process quiet for fear of being ‘gazumped’. However, whilst Mr Shepherd was not exactly wearing a neon sign, the evidence does not support a conclusion that he was trying to hide his identity from the Departmental officials.
[114] There is a conflict in the evidence on the question of whether Mr Shepherd was told by the Department that there were a “couple less” than the statutory cap of 125 licenses available. The evidence of Ms Bowe is that she had no knowledge at the time as to how many fishing licenses might be available for issue by the Minister.

[115] Against this, Mr Shepherd had conveyed to Elizabeth Sweetnam, Colin Shepherd and Craig Webb that two licenses were available. On the evidence there are two conclusions open:
· In the conversation/s between Mr Shepherd and Ms Bowe, some sort of indication was given that two licenses were available, or

· The matter of two licenses being available is a concoction on the part of Mr Shepherd.

[116] If the latter is the case, I fail to see how it advances his defense. His own evidence in that he lodged the Lane applications without knowing whether or how many licenses might be available. How then does it assist him if he concocts a story that he was subsequently told two licenses were available?
[117] I am unable to reach a conclusion on this point. It follows that the evidence on this question is neutral so far as the outcome of this case is concerned.
[118] It is accepted that Mr Shepherd has background knowledge of the abalone industry which includes knowledge that a number of FLADs had been revoked or not renewed, and according to Mr Shepherd, potentially available on application. His evidence is that he had this knowledge from about 2009, or at the latest from 2011, when the Kossman appeal was finalised.
[119] This knowledge of the revoked licenses was of course not limited to Mr Shepherd. There would be many others with an even more intimate knowledge of the industry, yet none had chosen to apply for a FLAD.
[120] The explanation from Mr Shepherd as to his failure to act between 2009 and 2013 in essence amounts to him being tardy and slow to act on matters of this nature. This explanation is entirely unconvincing. The windfall financial gain potentially available if Mr Shepherd was correct is of such magnitude that it beggars belief someone with this knowledge would not act upon it as quickly as possible so as to avoid being beaten by others.
[121] For Mr Shepherd to suddenly take action in July 2013 on knowledge he claims to have held since 2009 points very strongly in my view to a trigger event. The following events are possible triggers which might have enlivened Mr Shepherd to act:

· Request for Tender (RFT); Abalone Quota units

· The AbFAC meeting of 27 May 2013

· The pending marriage of Nicole Lane

· The ‘Whites’ and the Neasey File

[122] I deal with each in turn.
RFT, Abalone Quota Units

[123] Mr Shepherd gave evidence of an earlier conversation with a Mr Rocky Cavavvo. Mr Cavavvo apparently told Mr Shepherd that he had successfully tendered for abalone quota units which had reverted to the crown as a consequence of the Furneaux Group licence breaches.
[124] On 25 May 2013 the Department issued a RFT for Abalone Quota Units.
[125] Mr Shepherd said that this provided another ‘trigger’ which ultimately led to the lodgment of the FLAD applications.
[126] I make the following observations.
[127] Mr Shepherd had been aware of the Furneax revocations since 2009. It is not credible to suggest that the RFT brought this event to his attention.
[128] Mr Shepherd implied that holding quota would enhance the value of a FLAD (if he held one). This is contrary to the evidence of Mr Withers who states that FLADs and quota units are quite separate entities and one does not add value to the other. Indeed the evidence of Mr Shepherd is that he had no realistic intention of actually diving for fish.
[129] Finally, the RFT closed on 14 June 2013 at which time Mr Shepherd had not lodged a tender.
[130] Accordingly I conclude that it is not credible to suggest that the RFT acted as a trigger which enlivened Mr Shepherd to act on knowledge which, on his evidence, he already held.
AbFAC meeting of 27 May 2013

[131] On the evidence before me the construction Mr Shepherd placed on the minutes of this meeting was plainly wrong and not shared by anyone else who either attended or had knowledge of the meeting. In any event Mr Shepherd said he sourced the minutes from the internet. This was not uploaded until 3 December 2013.

[132] It follows that the AbFAC meeting could not possibly have been a ‘trigger’ for Mr Shepherd taking the action he subsequently did. 
Pending wedding of Nicole Lane

[133] Whilst I have no doubt that this event imposed an additional financial demand on the family, it is otherwise unremarkable and has no connection with the abalone industry. I do not accept that it can be credibly identified as a trigger for the events that followed.
The ‘Whites and the Neasey File

[134] I am unable to accept that the contents of the Neasey file were in the public domain. If broken down to its components, elements of the advice are a matter of public knowledge. However the fact that an individual could obtain a license valued at approximately $150,000 on payment of a fee of $450 was clearly not in the public domain. If it was, many others would have been ahead of Mr Shepherd.
[135] I have no hesitation in concluding that the document is subject to legal professional privilege. It is clearly legal advice which is confidential in nature and remains the property of the crown. If such advice was released into the public domain it would have the potential to undermine the orderly marketing of FLADs and devalue the substantial investment made by existing license holders.
[136] The question is whether Mr Shepherd sighted the advice and then acted upon the information contained in the advice. In this context I am satisfied as to the following:
· It is feasible that the ‘Whites’ found their way to Mr Shepherd in the ordinary course of circulation.

· The disappearance of the relevant ‘Whites’ is extraordinary and unexplained.

· The internet search commenced on 11 July, which is feasibly after the date the ‘Whites’ could have come into the hands of Mr Shepherd.

· Similarly, all conversations with external parties referred to in the evidence summary occurred after the date on which Mr Shepherd might have read the Neasey file. Put another way, Mr Shepherd did not produce evidence of any event or conversation which occurred before this date.

[137] Further, it seems likely that the request to view the register on 16 August 2013, in the knowledge that the applications had been dismissed, was motivated at least in part by a desire to establish whether or not Mr Foster had been granted a licence.
[138] In light of the above and given that Mr Shepherd moved relatively quickly to lodge the FLAD applications, leads me to the conclusion that:
· Mr Shepherd read the Neasey File prior to 11 July 2013, and

· Was responsible for the removal of ‘The Whites’ from circulation. 

[139] I further conclude that Mr Shepherd used the information contained within the Neasey File to lodge the applications for FLADs in the names of Nicole and Samantha Lane.
[140] I conclude that that Mr Shepherd improperly used information gained in the course of his employment with the objective of gaining a financial advantage for himself and/or members of his family. This is in breach of s9(11) of the SSA and in my view amounts to serious misconduct and is a valid reason for termination. Having made this finding it is unnecessary to address the remaining allegations as they relate to possible Code breaches.
[141] Mr Shepherd contends that an unexplained 5 month delay during the investigation process, ought render it impossible for the Secretary’s determination to be upheld. I agree that there was a lengthy delay which was much longer than is desirable. I do not accept that the delay was without explanation and it is possible that Mr Shepherd may have inadvertently contributed to the delay through his own actions or lack thereof. In any event the delay was not in my view of sufficient moment to render the finding of the Secretary invalid.
Sanction Imposed
[142] It is clear from the Secretary’s finding that he gave consideration to a sanction other than termination. This included reassignment, reduction in classification, reduction in salary or a fine. For reasons outlined in the determination, the Secretary concluded that the only appropriate sanction is termination. 
[143] This sanction was in my view open to the Secretary and nothing has been put which would lead me to interfere with it.
Conclusion
[144] For reasons outlined above the application is dismissed and the file is closed.
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