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DECISION
Introduction
[1] This is an appeal against a decision of Abey P in matter T14097 of 2013.  The matter before the President was an application pursuant to s29(1) of the Industrial Relations Act 1984 (the Act) in respect of an industrial dispute regarding the appropriate classification to apply to registered nurses employed as Child and Family Health Nurses – Home visitor (C&FH Home Visitor Nurses).
[2] The dispute involved 11 C&FH Home Visitor Nurses employed in the cu@home program (the cu@home nurses) who had lodged a translation classification review of their Grade 3/4 (G3/4) classification under the Nurses and Midwives Tasmanian State Service Interim Agreement 2013.
  The President determined in his decision of 9 April 2014 that the appropriate classification for this role was Grade 5 (G5).
The Dispute
[3] The background to this classification dispute is conveniently set out in the President’s decision in T14097 at paragraphs [2]-[6] and at paragraphs [8]-[10] providing that 11 cu@home nurses were employed in the cu@home program.  This is a home visit program specifically targeted at first time mothers aged between 15-19 years, where the mother is socially isolated or displays other risk factors such as being unsupported or facing socio-economic challenges.

[4] The Nurses and Midwives Heads of Agreement 2010 (2010 HoA),
 through the agreement of the parties, introduced a new single spine classification structure for nurses in the Tasmanian State Service, together with the process of translating from the old to the new structure.  Appendix A of the 2010 HoA recorded a number of substantive issues which included, under the heading “Career Structure”, descriptors of the nurse classification grades.

[5] Schedule 7
 was introduced to the 2010 HoA on 30 August 2012 and contained the classification standards for nursing and midwifery.  This schedule is important in the context of this matter, particularly so the preamble and application of the standards as they deal with the new structure and notion of ‘best fit’.  They state:

“PREAMBLE

The Classification Standards for Nurses and Midwives set out the agreed generic characteristics expected of positions at each Grade in the 2010 Nurses and Midwives Career Structure.  The Classification Standards have been developed by the Australian Nursing Federation (ANF) and Department of Health and Human Services (DHHS).  This Agreement is to be read in conjunction with the Nurses and Midwives Heads of Agreement 2010 or subsequent Agreements.
The Classification Standards define the nine Grades in the Career Structure in terms, of duties, responsibilities and qualifications.  The standards are theme based, and reflect a cross section of nursing and midwifery positions across the various settings in the DHHS.

For each of the nine Grades the Classification Standards descriptors have been grouped under six themes:

· Focus and Context: the primary purpose of the role, and the organisational authority of the Grade.

· Expertise: the qualifications, knowledge and experience required for the Grade.

· Interpersonal Skills: the oral and written communication skills required for the Grade.
· Judgment: the level of critical thinking, problem solving and independence of decision making required for the Grade.

· Influence: the influence of the Grade in relation to determining client and organisational outcomes.

· Responsibility and Accountability: the primary responsibilities, reporting responsibilities and level of accountability required for the Grade.

APPLICATION OF THE CLASSIFICATION STANDARDS

The Classification Standards are used as a basis for:

· preparing Statements of Duties; and

· classifying positions into a Grade.

The classification of positions is based on an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties.  Positions are analysed as the sum of all elements, and where they best are described by the classification standards.  Positions are classified according to the principle of ‘best fit’ against the classification standards descriptors.  Human Resources is responsible for reviewing the Statement of Duties job content, duties and responsibilities to ensure the position is graded correctly.

Where a position meets some of the elements of one Grade and some of another, it needs to be determined which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities.  A classification of a position is based solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.  The job is classified not the person.”

The Proceedings
[6] On 12 June 2014, this appeal was listed to be heard on 31 July 2014.

[7] In its initial submissions, the Minister administering the State Service Act 2000 (MASSA) (the Appellant) identified a preliminary matter regarding alleged apprehended bias on the part of the Presiding Member, Wells DP.  This bias was said to exist by virtue of the Deputy President’s previous observations as to the term ‘best fit’ and its application in classification disputes within the Tasmanian State Service.  This preliminary matter was dealt with by way of decision of the Deputy President on 9 July 2014 wherein the Deputy President, after considering the legal principles of apprehended bias and her previous decisions relating to ‘best fit’, determined that “the fair-minded observer could not, in the sense described in the authorities, reasonably form the view that my mind is so prejudiced in favour of a conclusion irrespective of the evidence or arguments presented to me … that I would not bring an impartial mind to the matters to be determined.”

[8] On 22 July 2014 the Appellant sought and was granted leave to be represented by legal counsel, Mr David Dilger, for the purposes of advancing argument on the Ground of Appeal relating to ‘best fit’ (Ground of Appeal 3).
[9] On 28 July 2014, the Appellant also sought leave to amend its Grounds of Appeal and to have the hearing adjourned on the grounds it had made application to the Supreme Court of Tasmania for an order nisi seeking that the Deputy President’s decision of 9 July 2014, on apprehended bias, be quashed, and further, that it had made a similar application in a previous Full Bench decision of the Commission relating to the application of ‘best fit’ in the matter of Gibson v Minister administering the State Service Act 2000 T13644 of 2010 and was seeking a determination of that matter.
[10] By way of a decision on 30 July 2014 the Full Bench determined, after considering the submissions of both parties and in the interests of justice and timeliness, that an adjournment would not be granted and the appeal would proceed to be heard on 31 July 2014.  Further, the Full Bench determined that leave be granted for the Appellant to file amended Appeal Grounds and amended submissions and that the Australian Nursing and Midwifery Federation (Tasmania Branch) (ANMF) (the Respondent) was to be afforded additional time subsequent to the hearing to reply to the amended Appellant submissions, should it so require.
[11] Accordingly, following the hearing on 31 July 2014, the Respondent sought and was granted additional time to provide further written submissions and it did so on 19 August 2014.  The Appellant provided its supplementary written submissions in-reply on 26 August 2014.  Naturally full regard has been had for the material provided after the hearing of the case.
Principles of Appeal
[12]
Section 70(1) of the Act provides:

“(1) An appeal may be made to the Full Bench against –

(a) a decision of a Commissioner to make, vary or rescind an award, or refuse to make, vary or rescind an award, by –

(i) an organisation which appeared at the hearing; or

(ii) an organisation granted, or deemed under Part V to have, an interest in the award; or

(iii) the Minister; and

(b) an order made by a Commissioner under section 31(1) after a hearing relating to an industrial dispute in respect of the mode, terms or conditions of employment or any termination of employment, including termination resulting from redundancy, or long service leave, or breach of an award or a registered agreement by –

…”

[13]
This is an appeal pursuant to s70(1)(b), against the order made by the President in his decision.
[14]
Section 70(1A) of the Act further provides:

”(1A) A Full Bench is not to uphold an appeal under subsection (1) unless in its opinion – 

(a) the Commissioner against whose decision the appeal is made, in reaching that decision – 

(i) made a legal error; or

(ii) acted on a wrong principle; or

(iii) gave weight to an irrelevant matter; or

(iv) gave insufficient weight to a relevant matter; or

(v) made a mistake as to the facts; or

(b) the decision was plainly unreasonable or unjust.
[15]
The appeal provisions of the Act reflect, in general terms, the decision of the Full Court of the High Court of Australia in House v The King
, where, in the oft quoted passage, it was said:

"It is not enough that the judges composing the appellate court consider that, if they had been in the position of the primary judge, they would have taken a different course.  It must appear that some error has been made in exercising the discretion.  If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should be reviewed and the appellate court may exercise its own discretion in substitution for his if it has the materials for doing so.  It may not appear how the primary judge has reached the result in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure to properly exercise the discretion which the law reposes in the court of first instance. In such case although the nature of the error may not be discoverable, the exercise of the discretion is reviewed on the ground that a substantial wrong has in fact occurred."
[16]
In applying the terms of s70 to the circumstances of this case we are mindful of the principles set out in House v The King.

Grounds of Appeal
[17] As part of the amended Grounds of Appeal filed on 29 July 2014, the Appellant continued to advance a Ground of Appeal, which it called a ‘preliminary’ ground, seeking the recusal of the Presiding member on the basis of an apprehension of bias.
[18] With the exception of the ‘Preliminary’ Appeal Ground, at hearing the Appellant sought to make submissions firstly on Appeal Ground 3, stating that ground formed the basis of its entire argument with the remaining Appeal Grounds being intrinsically linked to Appeal Ground 3.
  For simplicity this decision will deal with the Appeal Grounds in the order they were advanced by the Appellant.

Preliminary Ground

That the Deputy President disqualifies herself from proceedings in this matter as a consequence of her earlier observations and decisions that would raise a reasonable apprehension that the Deputy President might not bring an impartial and unprejudiced mind to the question involved.

[19] On questioning by the Full Bench as to whether this ground could be construed as a ground of appeal against the decision of the President, Mr Dilger for the Appellant submitted that it was a matter that related to the President’s decision.  Mr Dilger stated that when Wells DP made her decision on 9 July 2014 not to recuse herself from the Full Bench, the Deputy President did so subject to s70(1)(b) of the Act and therefore that decision becomes appealable.  On further questioning on this point, Mr Dilger confirmed this Ground of Appeal “only relates then to the decision of Deputy President Wells, where she refused to recuse herself, which was part of this process today.”

[20] This Appeal is made pursuant to s70(1)(b) of the Act which provides:
“(1) An appeal may be made to the Full Bench against –

…
(b) an order made by a Commissioner under section 31(1) after a hearing relating to an industrial dispute in respect of the mode, terms or conditions of employment or any termination of employment, including termination resulting from redundancy, or long service leave, or breach of an award or a registered agreement …”
[21] The Appellant’s appeal is made against the findings and order made by the President in his decision.  This Ground of Appeal is not made against the findings and order of the President, and therefore we are satisfied the Preliminary Ground is incompetent.  However, in the event we are wrong on this point, we rely on the reasoning as set out in the decision of the Deputy President of 9 July 2014 and emphasize paragraphs [6] to [10] of our decision of 30 July 2014 which disposed of this Ground of Appeal.
[22] It is noted that whilst the Appellant made application to the Supreme Court for an order nisi against the decision of the Deputy President, that application has since been dismissed by the Court on 9 September 2014.

Ground 3

The President acted on a wrong principle and gave insufficient weight to [a] matter in applying the principle of ‘best fit’ as detailed in the Nurses and Midwives Tasmanian State Service Interim Agreement 2013.
3A

President Abey erred in law in construing the meaning of Schedule 7 – Classification Standards of the Nurses and Midwives Heads of Agreement 2010 (Schedule 7) concerning ‘best fit’, in a way which is contrary to that set out in Schedule 7, by determining:

(a) That ‘the correct approach to ‘best fit’ is found in the full bench appeal decision in MASSA v HSUA (Norris)’ [T14056 of 2013] which required an interpretation of ‘best fit’ in Clause 1(a)(ii) of Part III of the Health and Human Services (Tasmanian State Service) Award, and

(b) ‘best fit’ required consideration of the relative importance of tasks to be performed in a job and the regularity of performance of those tasks, when, upon a proper construction of the Clause, ‘importance’ as a qualitative approach was not to be so considered at this stage.

3B

President Abey erred in law in failing to construe the Schedule regarding the classification of positions:

(c) As an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties;

(d) As an analysis of the sum of all elements, and where they best are described by the classification standards;

(e) According to the principle of ‘best fit’ against the classification standards descriptors and if a position meets some of the elements of one grade and some of another as President Abey held in this case that they did paragraph [111] [sic] only then to proceed to determine:

(i) Which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities; and

(ii) Solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.

[23] The Appellant advanced submissions jointly relating to Appeal Grounds 3A and 3B.  The Appellant said the plain and ordinary meaning of Schedule 7 was unambiguous and required no interpretation other than the actual words present, making the inclusion of extrinsic material for comparison or guidance, a matter of error.

[24] The ANMF submitted that the words, language and structure of the ‘best fit’ clauses in the industrial instrument are “vague, ambiguous and disputed by the parties”.
  It was said this was due to ‘best fit’ not being defined in the 2010 HoA and that the application of ‘best fit’ is not understood by the parties.  The ANMF argued that the use of a slash in the sentence “in terms of frequency/proportion of duties and responsibilities” in Schedule 7 was poor drafting and created ambiguity, arguing the slash is most commonly used as a substitute or indicating a choice of alternate word.
  In the alternative the ANMF submitted it may indicate options which may not be mutually exclusive or to show an association between words or groups of words whilst retaining their separate identities.

[25] It was said by the ANMF that the disagreement as to the status of the Statement of Duties (SoD) in determining the classification for the cu@home nurse role compounded the ambiguity relating to the application of ‘best fit’.  It was said that the President was correct in determining, at paragraph [41] of his decision, that “the settled law in relation to the interpretation of awards comes into play”; and at paragraph [42] that there was an absence of ‘mutuality of intention’ of the parties.

[26] The Appellant argued that the President was charged with interpreting the specific agreement reached by the parties in Schedule 7 of the 2010 HoA and that he erred when he applied the test in the Full Bench decision of the Minister administering the State Service Act 2000 v Health Services Union of Australia, Tasmania No. 1 Branch, T14056 of 2013 (Norris).  It was said the President compared “apples and oranges”
 in that the test in Norris related to ‘best fit’ wording contained in the Health and Human Services (Tasmanian State Service) Award and that that wording was materially different to the ‘best fit’ wording in Schedule 7 of the 2010 HoA.

[27] The ANMF stated that the President, in referencing Norris, was doing no more than following the general approach in Norris, rather than adopting any conclusions or findings of that decision.  The ANMF said the Appellant misunderstood the reference made to Norris in that the President was simply stating it was appropriate to have regard to the role and responsibility of the position and not to be bound by a mathematical approach.
  It was also said there was nothing to prevent a tribunal member from having regard to established authorities, even where such decisions are not addressing identical circumstances.
[28] In relation to the correct test to be applied, the Appellant submitted that Schedule 7 of the 2010 HoA required a two-step process to be undertaken which involved an initial qualitative, and then, a quantitative assessment.

[29] The Appellant stated that Schedule 7 contains three parts, the first of which is an introductory statement dealing with the classification of standards being used as a basis for preparing the Statements of Duties.  It was said the second part of Schedule 7 - which states “Positions are classified according to the principle of ‘best fit’ against the classification descriptors” - involved the first step of qualitative assessment which was analysing the elements of the role and how ‘best fit’ applies.

[30] The Appellant emphasised Schedule 7 stating, “Where a position meets some of the elements of one grade and some of another it needs to be determined which of those classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities” and that this was the second step quantitative assessment.  The Appellant submitted that the second step of the process is only enlivened when the first stage of the process does not yield a clear cut classification.
  It was said that the words of Schedule 7 demonstrated an election by the parties that a quantitative assessment was to be used to break any “’deadlock’ because that is the only objective way to do so.”

[31] The Appellant argued that the President, after determining that the ‘best fit’ of the classification of the cu@home nurse role was spread over the G3/4 and G5 classifications, did not undertake the quantitative assessment as required by Schedule 7 as was evidenced in paragraph [111] of his decision:

“I have formed the view that descriptors from both G3/4 and G5 could reasonably apply to differing aspects of the role.  This is not unusual or unexpected with broad based, generic type descriptors as found in Schedule 7.  It does mean however that the notion of ‘best fit’ must be applied.”

[32] As to the qualitative and quantitative approach to ‘best fit’, the Respondent submitted that such a test is not prescriptive, but in any event, the President undertook both a qualitative and quantitative assessment of the cu@home nurse role and responsibilities.  It was said the President, from paragraphs [59] to [107] of his decision, looked closely at the evidence, submissions and definitions and applied them to the Schedule 7 Classifications Standards.  As such the ANMF said the President categorised each descriptor and considered where the majority of responsibilities fell when compared to the requirements of the Schedule 7 Classification Standards.

[33] The ANMF submitted that given the President’s findings at paragraph [49] that the “applicant group of nurses are entitled to have their role objectively assessed against the descriptors…” it was open for the President to adopt the approach he did and that the conclusions he made as to that approach, were within his discretion, open to him and sound.

[34] Industrial tribunals are required to give effect to the terms of an Award or Agreement by reference primarily to the plain reading of the text of the instrument.  The authority of Codelfa Constructions v State Rail Authority of NSW (1982) 149 CLR 337 at 352 and subsequent decisions of the High Court of Australia
 that have restated the principles espoused in Codelfa are relevant in this matter.  These principles provide:

“22. The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if the language is ambiguous or susceptible of more than one meaning. But it is not admissible to contradict the language of the contract when it has a plain meaning. Generally speaking facts existing when the contract was made will not be receivable as part of the surrounding circumstances as an aid to construction, unless they were known to both parties, although, as we have seen, if the facts are notorious knowledge of them will be presumed.

23. It is here that a difficulty arises with respect to the evidence of prior negotiations. Obviously the prior negotiations will tend to establish objective background facts which were known to both parties and the subject matter of the contract. To the extent to which they have this tendency they are admissible. But in so far as they consist of statements and actions of the parties which are reflective of their actual intentions and expectations they are not receivable. The point is that such statements and actions reveal the terms of the contract which the parties intended or hoped to make. They are superseded by, and merged in, the contract itself. The object of the parol evidence rule is to exclude them, the prior oral agreement of the parties being inadmissible in aid of construction, though admissible in an action for rectification.

24. Consequently when the issue is which of two or more possible meanings is to be given to a contractual provision we look, not to the actual intentions, aspirations or expectations of the parties before or at the time of the contract, except in so far as they are expressed in the contract, but to the objective framework of facts within which the contract came into existence, and to the parties' presumed intention in this setting. We do not take into account the actual intentions of the parties and for the very good reason that an investigation of those matters would not only be time consuming but it would also be unrewarding as it would tend to give too much weight to these factors at the expense of the actual language of the written contract.”

[35] Having closely examined the relevant parts of the 2010 HoA we can find no ambiguity in the wording of Schedule 7 as it relates to the ‘Application of the Classification Standards’.  The clarity of the 2010 HoA makes it unnecessary to further delve into the parties’ mutuality of intention.  In applying the well-established principles of textual primacy referred to above, we have relied on the ordinary meaning of the words and terms contained within the 2010 HoA.
[36] We are satisfied the parties set out a prescriptive ‘road map’ in Schedule 7 that was to be applied in relation to assessing the classification of nurses and midwives when translating to the new classification structure.
[37] We reject the submission of the ANMF as it relates to the appropriateness of the President’s ability to cast around to consider other cases relating to ‘best fit’ as it was not appropriate to do so in the circumstances of this matter.

[38] The Bench has had regard for the submissions of the ANMF
 that stated the Appellant had an opportunity to meet its case and had failed to present submissions relating to the application of ‘best fit’ at the initial hearing before the President.  However, we are satisfied that as Schedule 7 was in evidence at the initial hearing and available to the President, there is no force to the ANMF’s submission.

[39] At paragraph [112] of his decision the President stated that “The correct approach to ‘best fit’ is found in the Full Bench appeal decision in MASSA v HSUA (Norris).  In this matter the Full Bench endorsed the approach of Wells DP in the matter at first instance.”  We are unable to accept the conclusion reached by the President as the test to be applied in the matter now before us is prescriptive, is contained within the 2010 HoA, and is fundamentally different to the test applied in Norris under the Health and Human Services (Tasmanian State Service) Award. We are satisfied this was an error.

[40] We are unable to find any evidence that the second step of the classification process, as agreed to by the parties, was undertaken by the President.  In our view, this was an important error.
[41] We have concluded that the error of the President is of the requisite sort envisaged by s.70(1A)(a)(ii) of the Act and which requires correction on Appeal.
3C

President Abey erred in fact and law in concluding the classification of the position held by the workers was Grade 5 not Grade 4 when no properly directed Tribunal could have reached that conclusion.

3D

President Abey erred in fact and law in failing to evaluate the evidence presented to him concerning the classification of the position held by the workers in such a way as to:

(f) Provide an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties;

(g) Provide an analysis of the sum of all elements, and where they best are described by the classification standards;

(h) Apply the principle of ‘best fit’ against the classification standards descriptors and if a position meets some of the elements of one grade and some of another as President Abey held in this case that they did [111] only then to proceed to determine:

(i) Which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities; and

(ii) Solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.

[42] The Appellant made submissions on Grounds of Appeal 3C and 3D jointly.  These submissions provided that with the proper application of the two-step process required in Schedule 7, the cu@home nurses would have been classified under G4 and further, that even if the President’s assessment of the classification was found to be correct, his assessment of the classification had miscarried in any event.
[43] The ANMF submitted that Appeal Ground 3C ignored the vast bulk of witness evidence, including MASSA’s own witnesses
 and many of the submissions on Appeal were either advanced by the Appellant in the initial proceedings and disputed by the ANMF or were matters that were never raised in the primary proceedings.

[44] The ANMF argued that the Appellant needed to do more to substantiate that, in relation to Appeal Ground 3D, the President erred in fact and law as this Ground appears to have no regard for the evaluation of the evidence and comprehensive and detailed findings contained in the decision.
[45] We are satisfied that the President did, in his decision, conduct an analysis of the position, together with responsibilities, duties and supervision as can be seen at paragraphs [59] to [107].  However as found in Appeal Grounds 3A and 3B, Abey P’s analysis was not in accordance with the agreed Schedule 7 processes and the obligations contained in the 2010 HoA.
[46] We uphold Ground of Appeal 3.
Ground 1

The President has acted on a wrong principle and given insufficient weight to a relevant matter when finding there is nothing before the Commission to assist in determining whether or not the C&FH Home Visitor (CU@Home) Nurses should be viewed as Clinical Nurse Specialists (CNS).

[47] This Ground of Appeal centres on paragraph [110] of the President’s decision which provides:

“Apart from the actual descriptors, there is nothing before the Commission to assist in determining whether or not the C&FH Home Visitor Nurses should be viewed as Clinical Nurse Specialists.  Hence the only available approach is to apply the descriptors to the evidence and material before the Commission.  This is what I have done in the above analysis.”

[48] The Appellant submitted the President’s decision was incorrect in that insufficient weight had been given to evidence put before him.  This included unchallenged evidence, submissions that the role of Clinical Nurse Specialist (CNS) had a well-defined and understood meaning across all States in Australia, that it had existed since 2001, the provision of historical descriptions of a CNS, and the evidence of the witness, Ms Gabriel, relating to CNS which was:

“Basically it’s an expert registered nurse who has a significant degree of autonomy and [works] in a discrete area of practice.  They’re basically – they – not only do they maintain a body of knowledge but they also develop that body of knowledge in the practice area.  They’re a clinical resource and [they’re] responsible for developing that area of practice.”

[49] Further, the Appellant submitted that evidence was led that the classification descriptors themselves, contained in the “Substantive Issues” of Appendix A of the 2010 HoA at clause 5.2.6, provides:

“Grade 5 – access to this grade is through appointment / promotion and is only available for those nurses in management and equivalent type roles.”
[50] The Appellant said that ‘mutuality of intention’ was not missing from its submissions at the first instance hearing and that it made clear to the President that the initial application was in direct contradiction to the agreed career structure.
  It was also said that transcripts of Commission decisions were provided at the hearing which evidenced the intent of the parties (exhibits R1-R4 of T14097 of 2013).
[51] The Appellant submitted that pages 2, 17 and 41 of Schedule 7 clearly demonstrate that G5 accommodated Clinical Coordinators and CNSs and the President acted on a wrong principle in not recognising the clear understanding of the CNS role as there was no evidence that the CNS role was not commonly understood.

[52] It was said by the Appellant that the evidence provided that; the cu@home nurse role had existed since 2007; that the CNS classification predated that role; that the cu@home nurse role had not changed since its inception; and that at no time had it been suggested the cu@home nurse role should be defined as a CNS classification.

[53] The ANMF submitted that the evidence of its witnesses at first instance hearing as to leading case management, providing complex care, working autonomously and having education qualifications over and above a registered nurse, was unchallenged by the Appellant.  The ANMF said that on the best evidence available to Abey P, his conclusions and findings were open to him.
[54] It is clear that the President did not make a specific finding that the cu@home nurses were CNSs; rather the President made an observation at paragraph [110].  To this end it is not clear that these observations had any material impact on the President’s decision.  That is because an employee has an entitlement to seek review of their classification under the terms agreed in the 2010 HoA and as the President had found at paragraph [49] of his decision, a finding which in our view is correct.

[55] We note that at paragraph [20] of his decision, the President describes the CNS role, as “…notably an expert nurse, typically in a stand-alone position and functions as a clinical lead for their clinical specialty”.  Having regard for the President’s observations, the evidence provided at the first instance hearing which included the oral evidence of Ms Gabriel,
 the definition of CNS in the 2001 and 2007 agreements,
 and that the CNS definition and role was in existence prior to the creation of the cu@home nurse role, we conclude that there was relevant evidence before the President and that his conclusions in paragraph [110] lead to an approach which was incorrect.
[56] We uphold Appeal Ground 1.
Ground 2

The President made a mistake as to the facts in the status of the Statement of Duties (SOD) and gave weight to an irrelevant matter in determining that the duties were other than those stated in the Statement of Duties.

[57] The Appellant submitted that comments made by the President in his decision at paragraph [53] that “the SoD presents a confusing picture” and that it “pre-dates the commencement of the cu@home program” are irrelevant.  It was said the SoD was formulated in 2006, just prior to the commencement of the cu@home program in 2007 and that the evidence presented by the Appellant’s witness, Ms Cox
 at the first instance hearing was that the SoD remained current.
[58] Paragraphs [55] and [56] of Abey P’s decision state:

“(55)  The commentary in the Manager’s report includes:

“It is the opinion of the managers reviewing the current SoD for Child and Family health Nurse – Home Visitors accurately reflects the role, duties and responsibilities of CFHNs employed in the cu@home program.

The applicants have provided in more detail the extent and breadth of their role and are to be commended for the thought and diligence given to this application however the current SoD reflects the duties, roles and responsibilities undertaken by Child and Family Health Nurses as at 30 August, 2012.  There have been no requests to review the current SoD prior to the submission application for reclassification to Grade 5…

While the Statement of Duties is a ‘snapshot’ of the position, the duties currently undertaken have been described in more detail in this application to present the extent of expertise and specialist knowledge and skills required of the Family and Child Health Nurse home visitor and the complexity of the work undertaken.”

(56)  The final assessment notes that the SoD is disputed but does not enlarge [sic].  In the final decision the Review Panel notes that it has “reviewed the Statement of Duties and accompanying documentation and considered the Assessor’ [sic] rational and recommendation.””
[59] The Appellant submitted that it was clear from the final translation classification review assessment that whilst the classification assessment team had given consideration to the comments of the incumbents relating to the SoD, these comments did not “enlarge” the assessment outcomes.
  It was said that the review process undertaken by the Appellant was in accordance with the process agreed to by the ANMF; that whilst the SoD was created in 2006, it remained current; and that in any event neither the ANMF nor their members claimed, at the first instance hearing, that any of the work undertaken by cu@home nurses was not covered by the SoD.

[60] The ANMF argued the finding of the President that the SoD presented a confusing picture was, on balance, open to him having regard to the DHHS’s own Guidelines document which provides that where a new or updated SoD is required it should reflect the role and function of the position.
  The ANMF also submitted that there were no errors in the decision of the President in respect of the status of the SoD, however there was a differing view as to the relevance of the SoD in determining the classification of a nurse.

[61] Further, the ANMF submitted the approach of Abey P was the correct one and referred the Bench to the duties contained within the SoD,
 particularly item 12 of those duties.  The Respondent said that this duty required the President to have regard to the evidence before him in relation to the role and responsibility of the cu@home nurses.  That duty reads:

“12.
The incumbent can expect to be allocated duties, not specifically mentioned in this document, that are within the capacity, qualifications and experience normally expected from persons occupying jobs at this classification level.”

[62] We accept the submissions made by the ANMF as to there being no reference in Schedule 7 to the primacy of the statement of duties.
  Schedule 7 simply states that the “classification standards are a useful basis for preparing the statement of duties” and that “Human Resources is responsible for reviewing the statement of duties, job content, duties and responsibilities to ensure a position is graded correctly.”
[63] We are of the view that it was appropriate for the President to identify his concerns about the dispute that existed as to the accuracy of the SoD at the time of the first instance hearing and he was correct in his approach to consider the evidence as it related to the duties and responsibilities of the role, in concert with the SoD.  The Appellant advanced that the President did not indicate in his decision that any work is undertaken by the cu@home nurses which is outside their SoD.
  Accordingly, it is difficult to see how there can be an appealable error in the terms put by the Appellant, particularly in light of item 12 of the duties contained in the SoD.

[64] We reject Appeal Ground 2.
Ground 4

The President gave insufficient weight to a relevant matter in not assessing the duties fully against the Grade 3/4 elements of the Classification Descriptors compared with the Grade 5 Classification Descriptors and in particular acted on a wrong principle:

· In the interpretation and application of the delivery of complex specialised nursing/health care;

· In relation to the accountability and responsibility expected of CU@Home Nurses;

· In concluding that undertaking case management and self-management was leading case management;

· In determining that the requirements of contributing to service development, coordinating care, and liaising with external providers was broadly consistent with the requirements of the Grade 5 Classification Descriptors;

· In determining that the CU@Home Nurses support complex care models in a manner which is consistent with the requirements of Grade 5;

· In determining that the CU@Home Nurses “in large part operate autonomously and independently” consistent with Grade 5; and

· In determining that CU@Home Nurses invariably hold (and need to hold) post graduate qualifications.
[65] The Appellant submitted that the President did not articulate in his decision what evidence he relied on to conclude, at paragraph [90], that the G5 descriptor was relevant to the ‘Focus and Context’ classification descriptor for the cu@home nurse role.  It was said that the G4 descriptor is a more accurate reflection of the cu@home nurse duties.
[66] The Appellant further submitted that the President relied on a wrong principle and placed undue weight on the ANMF’s evidence at paragraph [80] of his decision regarding participation of the nurses in a recent review of the cu@home program and by misunderstanding what is a ‘care model’ under the descriptors.

[67] The ANMF submitted that the President, in his decision at paragraphs [62] to [69], set out the evidence provided on ‘leads case management’ and at paragraph [74], made a finding that was reasonably open to him on the evidence, that the case management part of the cu@home nurse role sat comfortably within the G5 descriptors.
[68] In relation to the post-graduate qualifications, Mr Blake stated that paragraphs [92]-[94] of the decision set out the President’s reasoning as to his conclusion that “on balance… that Grade 5 descriptor were more reflective of the role and responsibility of the CU@Home nurses”.
  Further the ANMF submitted that there is nothing to suggest that when considering this matter, the weight the President gave to issues was not sound.
[69] We are of the view that the President, after considering the evidence before him, both in terms of the witness testimony and documents in support, and together with the submissions of the parties, reached conclusions as to whether aspects of the role fitted into G3/4 or G5. These considerations are found in the decision as follows:
· Case management definition – paragraphs [70] to [74]

· Expertise Classification Standards – paragraphs [92] to [97]

· Judgement Classification Standards – paragraph [101]

· Accountability Classification Standards – paragraphs [102] to [104]

· Influence Classification Standards – paragraphs [105] to [107].

[70] Specifically, we note that at paragraphs [70] and [71] of his decision, the President held that:

“(70)  Case Management is described in Schedule 7 as follows:

“Case management is a collaborative process of assessment, planning, facilitation and advocacy for options and services to meet an individual’s or patient/client cohort health needs through communication and allocation of available resources to promote quality cost-effective outcomes.  It takes a longer view strategy in terms of engaging with the patient/client and family, linkage with resources, consultation and collaboration within clinical staff and interventions for a specific patient/client cohort.”

(71)  My own view is that this definition sits comfortably with the role of the Home Visitor Nurse.  Whilst there is reference to the “allocation of available resources”, I do not consider that this necessarily involves decision making in terms of budget allocation as implied in the evidence of Ms Cox.”

[71] We are satisfied that the conclusions reached by the President on the application of ‘case management’ to the role of cu@home nurses were within his discretion and were reasonably open to him.
[72] The President determined at paragraph [113] of his decision that cu@home nurses “Invariably hold (and need to hold) post graduate qualifications in the relevant specialised field” which assisted the President in reaching a conclusion that G5 descriptors provided the ‘best fit’.  We are of the view that this determination was reached in error.  Whilst we have concluded that it was appropriate for the President to consider other evidence and not just the SoD for community nurses, the only essential requirements provided for in the SoD are, a current driver’s licence and registration with the Nursing and Midwifery Board of Australia.  We are of the view it was not open to the President to conclude that an incumbent needs to hold a post graduate qualification, particularly on the basis of his own acknowledgement, at paragraph [94] of his decision, that the qualification was not mandatory.  More will be said on this point further in this decision.
[73] We uphold this Appeal Ground only as it relates to the President “determining that cu@Home Nurses invariably hold (and need to hold) post graduate qualifications”.  We reject the remainder of Appeal Ground 4.
Ground 5

The President has acted on a wrong principle and/or gave weight to an irrelevant matter in determining that the Respondent held the view that nurses working in a community setting could never be classified at Grades higher than Grade 4.

[74] This Ground of Appeal centres on paragraph [46] of the President’s decision where he said:
“The Schedule [9] is simply silent in relation to nurses who are or may be classified at a level higher than Grade 4.  With the benefit of hindsight, a clarifying statement from the parties at the time of registration might have been helpful.  Notwithstanding, the evidence is clear that there are nurses currently engaged in community settings at levels higher than grade 4 and hence the implied contention from the respondent that grade 4 equates to a ‘cap’ cannot be sustained.”
[75] The Appellant stated that at no point during the first instance hearing did it argue that there was a ‘cap’ at G4 for community setting nurses.  Rather it submitted at hearing:

“…for a general statement in regards to nurses working in the community setting, it was very clear in the heads of agreement that those positions would reside at grade 3 and 4 unless, of course, …one of those positions is able to demonstrate that they’re a clinical nurse specialist or clinical coordinator at grade 5”

and further:

“…it’s not that you’re a grade 5 because you work in a community setting; it’s based on other factors.  We accept that there will be clinical nurse specialists who do work in a community setting just as there are some that work in the acute setting and they’ve been described in the descriptors and you’ll see that their title is actually named up front in the descriptors.”

[76] Further, the Appellant submitted that the President relied on a wrong principle when he did not have regard to the difference between nurses working in a community setting and community nurses
 and that whilst community nurses were limited to the classification of G3/4, other roles encompassing management duties, were capable of classification at G5.

[77] The ANMF submitted that in the first instance hearing, it was clear that in relation to translation of nurses, it was the Appellant’s “firm view that ‘in regards to nurses working in the community setting, it was very clear in the heads of agreement that those positions would reside at grade 3 or 4…’”
  The ANMF further submitted that the Appellant also relied on Schedule 9 of the 2010 HoA
 and had submitted through Mr Sales at the principal proceedings, that “there was a very deliberate effort on both sides of the table to ensure that grade 3/4 descriptors were inclusive of all registered nurses and midwives, including those working in the community sector”.

[78] At paragraphs [45] and [46] of his decision, the President referred to Schedule 9 and its reference to community nurses at G3/4, concluding that the document was silent as to nurses who may be classified at a level higher than G4.  The President did not indicate in his decision that the Appellant, during the primary proceedings, made submissions that some community nurses were classified at grades higher than G3/4.  However, based on all the evidence and submissions led at the first instance hearing, we are satisfied the conclusions reached by the President were reasonably open to him.  This Appeal Ground deals with matters that are far from determinative of the assessment that was actually required to be undertaken.  We are of the view that this Ground of Appeal, if upheld, would not impact on the classification assessment undertaken by the President, which is determining the classification of cu@home nurses in accordance with the evidence, and industrial instruments.

[79] We reject Ground of Appeal 5.
Ground 6

The decision is plainly unjust and unreasonable.

[80] Having determined error requiring correction on appeal, it is unnecessary to deal further with this generalist Ground.
Determination of the matter
[81] We have come to the view that we must revoke the decision and order of the President and do so formally at paragraph [157] below.  We have further concluded that as we are in a position to do so, we will determine the matter on the basis of all the information, evidence and submissions, including the supplementary written submissions before us.
[82] We now propose to make a s71(13)(a) decision in substitution for that of the President.
Classification of the Role
[83] For the ANMF, evidence was taken at the first instance hearing from:

· Ms Neroli Ellis, Secretary, ANMF;

· Ms Jane Grose, Child and Family Health Nurse with DHHS; and

· Ms Tamara Palmer, Child and Family Health Nurse with DHHS.
[84] For the appellant, evidence was taken at the first instance hearing from:

· Ms Kim Gabriel, Assistant Director of Nursing – Policy and Practice, DHHS; and

· Ms Raylene Cox, Manager, Child Health and Parenting Services – South, DHHS (and former Child and Family Health Nurse).

[85] Largely, the evidence at first hearing centred on a few aspects of the classification assessment carried out by the review panel.  These were:

· The level of autonomy under which the cu@home nurses operate.
· Whether the cu@home nurses lead case management.
· Whether the cu@home nurses were responsible for management of resources.
· Whether the cu@home nurses were responsible for modification of the service delivery model.

[86] While we now specify some aspects of the evidence given and which we understand to be disputed, we wish to make it clear that we have considered all of the material put before the President and before us.

[87] The ANMF witnesses disputed the accuracy of the SoD at the time the review of the classification was undertaken.  What is not clear is the extent of that dispute.  There was no evidence led by the ANMF that would indicate significant (or even minor) additions to duties or responsibilities of the role, with the exclusion of the qualifications required, which is dealt with below.  Ms Grose’s evidence-in-chief on this point produced the following exchange:

“Just finally, in relation to your, to your statement, you say, at paragraph 32, that in your opinion, over the last 7 years, which is the life of the program… It’s changed considerably…….Yes.

Is it fair to say that the program has grown…….Absolutely.

In what ways…….The program,… when it was started, was a much smaller program.  So, over time, the number of nurses that have been involved, in the state-wide program, have increased.  The number of families that are involved has increased and it’s well understood that the complexity of families is increasing and we’ve certainly [seen] that in practice, that the issues that we faced previously, that they’re now a lot more complicated, that there is a progression that needs to be addressed in a social sense.”

[88] Ms Palmer’s evidence at paragraph 33 of her witness statement provided:

“The cu@home program has now been running for more than 5 years, it has grown and changed and is responding to growing demands from the Tasmanian community.”

[89] It was the evidence of both Ms Gabriel and Ms Cox that the SoD reflected the role currently carried out by cu@home nurses and that the role had not changed since its inception.

[90] In relation to the issue of post-graduate qualifications, the ANMF witnesses stated that it was impossible to carry out the duties of a cu@home nurse without additional formal qualifications.  Ms Cox’s evidence under cross-examination was:

“And is it your understanding that they are all required to have post graduate qualifications?.......All Child and Family Health Nurses have post graduate qualifications at the moment.”

[91] It was the evidence of Ms Cox,
 Ms Palmer
 and Ms Grose
 that the cu@home nurses with post-graduate qualifications, receive a post-graduate allowance for their additional qualification, as do other nurses within the State Service who hold post-graduate qualifications.

[92] The evidence of the appellant was that since the 2010 HoA was varied by the inclusion of Schedule 9 – Arrangements for Nurses Working in Community Settings on 9 August 2013
 they have been able to advertise and directly appoint nurses to the role of cu@home nurse at G4, rather than through the Formal Capability Assessment Process (FCAP).  Ms Cox’s evidence was that the cu@home nurse positions should be recruited at the G4 classification as this best reflected the required duties.

[93] Both Ms Grose and Ms Palmer gave evidence that they were required to manage resources as they had to manage the allocation of their own time and also ensure the availability of a pool car for transport to visit their clients.
  Ms Cox’s evidence was that cu@home nurses do manage their time and their diaries, however she said they do not manage resources, rather they have resources within their team that they use.

[94] Ms Palmer said that they had the final say about whether new clients were accepted into the programme and they had to use their own judgment about their workload,
 with each nurse having a case load of between 15 and 20 young mothers.  The evidence of Ms Cox contradicted Ms Palmer’s evidence in that Ms Cox said the final decision on the acceptance of new clients to the programme was arrived at through the unit’s weekly Clinical Meetings and was a collaborative decision.
[95] The ANMF witnesses provided evidence that cu@home nurses contribute research to the modification of modules for their program’s service delivery model and that they were involved in a recent review of the cu@home program.  This was not disputed by the Appellant at first instance hearing, however Ms Cox stated that it was usual for G3/4 nurses to contribute work to reviews of service delivery models in their defined practice areas, but that responsibility for the overall governance of the program sat with the management team.

Consideration
[96] The evidence elicited by both parties reflects that cu@home nurses provide a one-on-one clinical care service to clients within their own home.  These nurses build strong relationships with their clients over the two year period of the program.  The nurses provide advice and support on the mental and physical health of the client and her baby, developmental advice for babies and referral advice on other social and accommodation issues.  The nurses work with clients who have complex social and health needs, with many of these issues being in a constant state of flux.  It is clear to the Full Bench that this work is of significant social and welfare consequence, with the focus being on identification of the client’s issues and intervention to assist.
[97] We firstly deal with the status of the SoD
 for the cu@home nurses at the time of review of the classification.  The SoD requires an incumbent to hold an essential qualification as a registered nurse with the Nursing and Midwifery Board of Australia.  It also lists a desirable requirement of a “Minimum of 3 years post basic registration nursing experience and holds a relevant tertiary qualification or is working towards same.”
[98] The structure under Schedule 9 of the 2010 HoA clearly indicates that newly graduated nurses are able to enter the Child and Family Health Nurse area without any post-graduate qualification.  Whilst the ANMF proposal
 for the formulation of Schedule 9, required a new graduate to have considerable supervision upon entering and to then undertake additional formal training, it is not an essential requirement for the cu@home nurses to hold an additional qualification to be appointed to this role.
[99] In our view, it is clear on the evidence that whilst all 11 cu@home nurses currently hold post-graduate qualifications, there is no essential requirement for them to do so.  There is no evidentiary basis for us to conclude that the SoD was not an accurate reflection of the work carried out by the cu@home nurses, as additional duties or responsibilities were not identified in the ANMF’s case.  Therefore we conclude that the SoD is an accurate reflection of the cu@home nurse duties, skills and qualifications required.  We note that an increase in the number of nurses and clients in the programme does not equate to an increase in duties or responsibilities.
Clarification of the classification structure

[100] There are a number of documents which are relevant when considering the classification of nurses in a community setting within the Tasmanian State Service.  Namely, these are the 2010 HoA and Schedules 7, 8 and 9 of that Agreement as varied, together with some historic agreements and guidelines for the translation process.
[101] The parties substantive issues were defined under the ‘Substantive Issues’ clause of Appendix A of the 2010 HoA, which states:

“5.2
Career Structure

…


5.2.6
Features of the classification structure are:



…

Grade 5 – Access to this grade is through appointment / promotion and is only available for those nurses in management and equivalent like roles. (our emphasis)
Grade 6 – access to this grade is through appointment / promotion and is only available for those nurses pursuing specialist practice, education or practitioner status.

…”
[102] Subsequently, the 2010 HoA was varied to include Schedule 9 – Arrangements for Nurses Working in Community Settings which identified the new arrangements for entry points for community nurses.  The entry point for G4 provides:
“Registered Nurse – Grade 4, Community Nurse
· Entry to Registered Nurse – Grade 4, Community Nurse positions is to be by:

· A Formal Capability Assessment Process (FCAP) in accordance with the Nurses and Midwives Heads of Agreement 2010, or

· As an interim arrangement there is agreement by the parties, by appointment to Grade 4 through a merit based selection process in accordance with the State Service Act 2000.

· A new interim Statement of Duties outlining the Registered Nurse – Grade 4, Community Nurse role is to be developed.  The role and responsibilities described in the Statement of Duties is to be consistent with the classification descriptors Registered Nurse – Grade 4 in accordance [with] Schedule 7 of the Nurses and Midwives Heads of Agreement 2010.”

[103] Schedule 9 of the 2010 HoA makes no mention of classifications above G4 in community nursing as it only deals with entry points for nurses in a community setting.  It was submitted by the appellant at first hearing, and again at the Appeal hearing, that nurses within a community setting can and have been classified at G5 after proving they are working at the G5 level.
[104] At the time of registration of the 2010 HoA, the Schedule 3 Career Structure – Implementation Process provided:

“Grade 5
1. Grade 5 is a new position and as such will require a Statement of Duties that reflects the new role.  New positions will be advertised at the discretion of the Operating Unit commencing in 2011. (our emphasis)
2. Grade 5 and above will be subject to a work value review in accordance with the Agreement.”

[105] The parties subsequently agreed to vary the 2010 HoA with Schedules 7 and 8 on 30 August 2012.  The ‘Contents’ page of Schedule 7 provided the Grades and listed the titles of roles within the structure.  These headings then appeared individually with the relevant Grade Descriptors under each heading.

[106] Notwithstanding the witness evidence of Ms Ellis as to the ‘understanding’ she held about the classification structure, it is clear to the Full Bench, having regard to the wording in Schedule 3 reproduced above and the text of Schedule 7, that the 2010 HoA reflect an acceptance by the parties that, other than the named positions of CNS and Clinical Co-ordinator, there were no pre-existing G5 positions within the structure as at 30 August 2012.  The cu@home nurse positions were pre-existing at the time of registration of the 2010 HoA and the CNS role and its position definition was in existence and we have assumed well understood at the time of the cu@home nurse SoD and program being implemented.

[107] As clause 5.2.6 of Appendix A to the 2010 HoA identifies G5 encapsulating Clinical Co-ordinators, CNSs and “equivalent like roles” we have concluded that this clause specifically provides for the consideration of other positions as being “equivalent” to the roles given under G5.  It follows that it is open to nurses working in any location, be it acute or community setting, to seek review of their classification to G5, with the mandatory requirement of proving their role is a “management” role, such as a CNS or Clinical Co-ordinator, or an “equivalent like role”.
The G4, G5 and G6 classification standards

[108] We now turn to the classification standards as they were agreed in the 2010 HoA by way of inclusion through Schedule 7 to that Agreement.

[109] To properly consider the classification of the cu@home nurse role, we have had regard for not only the G4 and G5 classification descriptors, but also for the G6 descriptors from Schedule 7.  These descriptors, whilst discussed later in this decision, are reproduced in full at Schedule 1 of this decision.
What is a Clinical Nurse Specialist (CNS)?

[110] In determining this matter it is also important to have regard for the definition of the CNS role, as it was contended by the ANMF that the cu@home nurse’s roles were specialist roles.

[111] The CNS role was formally introduced to the nursing classification in Tasmania through the Nurses (Tasmanian Public Sector) Enterprise Agreement 2001 (the 2001 Agreement) which was an agreement certified in the Australian Industrial Relations Commission under the Workplace Relations Act 1996.  The ANMF, through its submissions, confirmed the CNS role had been performed since 1998.
  The 2001 Agreement recorded the definition of CNS as follows:
“21.
Clinical Nurse Specialist – Definition

The Clinical Nurse Specialist is an expert registered nurse who works with a significant degree of autonomy and whose role exclusively focuses on one particular aspect or area within nursing.  Responsibilities would include:
· using, maintaining and developing a discrete and comprehensive body of knowledge appropriate to the aspect or area of a clinical speciality which is based upon education, previous experience, knowledge and skills;
· generating, testing and applying ideas and theories of contemporary practice within the aspect or area of specialty to promote improved outcomes for clients and the ongoing development of the nursing profession;
· contributing to the ongoing professional development of the speciality;

The position functions as a clinical resource, a source of nursing knowledge within the speciality, and as such is recognised by the profession and health care providers.”

[112] This definition was largely reproduced in the subsequent industrial agreement registered between the parties in this Commission, the Nurses (Tasmanian Public Sector) Enterprise Agreement 2007, T13071 of 2007, with the addition of the following words:

“the Department will advise the Unions if a new Clinical Nurse Specialist position is created prior to any advertising to enable the Unions to make comment or request a review of the position”.

[113] It was common ground between the parties that during the finalisation of the classifications standards in 2012, the parties to the 2010 HoA agreed to include the existing CNS role into the Grade 5 classification, along with the Clinical Co-ordinator role.
  Ms Gabriel’s evidence was that the descriptors were written to reflect the role of Clinical Co-ordinator but were still able to encompass the CNS role
 and that the descriptors generally reflected these existing roles.
[114] It follows that the parties were well aware of the CNS definition and role.  The context of this CNS definition enabled the parties to reach agreement on its inclusion into the G5 classification, whilst still having regard for the wording of the grade descriptors.

[115] We can find no evidence of cu@home nurses being ‘expert’ or working with a significant degree of autonomy as envisaged in meaning provided in the G5 descriptors.  Nor can we find evidence that they are responsible for “generating, testing and applying ideas and theories”,
 although they do make a contribution to the review of existing departmental policies and administrative procedures.

[116] The description given to the CNS in previous agreements, as agreed by the parties is, in our view, reflective of a position with greater specialisation, authority and responsibility than the cu@home nurse role.
Management of Resources

[117] We are unable to find persuasive evidence to support the ANMF’s contention that cu@home nurses manage resources in the context identified in the G5 descriptors.  Whilst cu@home nurses manage their own time and arrange access to pool cars, this is of an entirely different order to that envisaged in the G5 descriptors that provide “Responsible for efficient and effective service delivery, optimal use of resources and maintaining and improving health care outcomes”.
  We consider these descriptors evince a responsibility for higher level delivery of clinical services and a programme-wide vision for the best use of unit resources, and not the comparatively narrower nurse/client vision undertaken by individual cu@home nurses.
Leading case management

[118] The definition for “case management”, as agreed between the parties, states:

“Case management:  is a collaborative process of assessment, planning, facilitation and advocacy for options and services to meet an individual’s or patient/client cohort health needs through communication and allocation of available resources to promote quality cost-effective outcomes.  It takes a longer view strategy in terms of engaging with the patient/client and family, linkage with resources, consultation and collaboration with clinical staff and interventions for a specific patient/client cohort.”

[119] The descriptors for G5 require a position to ‘lead case management’, not simply to undertake case management.  The ANMF evidence provided that cu@home nurses work with clients in difficult and complex circumstances and undertake case management insofar as it relates to those clients.  Ms Gabriel’s evidence was that cu@home nurses have a role in case management but they do not lead case management.

[120] The Macquarie Concise Dictionary defines “lead” as:


“…; to go before or with to show the way; to conduct by holding and guiding; to guide in direction, course, action, opinion, etc; to influence or induce; to be at the head of, command, or direct (an army, an organisation, etc.).”

[121] Having regard for the word “lead” we accept the evidence of Ms Cox that cu@home nurses do not lead case management as is required of the G5 descriptors.  We find that leading case management, is a different requirement with a greater level of responsibility than that undertaken by the cu@home nurse role.
Autonomy/Responsibility
[122] We turn now to deal with the level of responsibility and autonomy of the cu@home nurses.  The ANMF provided evidence that cu@home nurses have the autonomy and responsibility to accept a client into the cu@home program or to reject them.  Having regard for the Intake Protocol document for the cu@home program,
 we prefer the evidence of Ms Cox on this point.  This Protocol provides:

“Intake Process

It is the responsibility of each cu@home Nurse to:

· Share the referrals for their area;

· Contact potential clients by telephone (see Contacts with Client below);

· Keep referrers informed of progress towards entry or ineligibility for the program;

· Contribute relevant information to the Clinical Meeting; and

· Adhere to the Intake ‘steps’ below.

Intake Steps

…

Presentation to Clinical
The information gathered (from the young woman

Meeting


and, where consent is obtained, from relevant





Service providers) is presented to the cu@home




Clinical Meeting.  This meeting determines whether a





place on the program is offered to the young





woman.”

[123] The Intake Protocol provides step by step guidance to the cu@home nurses, including pro-forma letters for the client and the provider of the client referral.  As such we have concluded that the responsibility for accepting clients into the programme is made in collaboration with management and is closely guided by departmental protocol.
[124] It was Ms Ellis’ evidence that the Department of Health and Human Services Nursing and Midwifery Career Structure Review: Career Pathways/Entry Points in Community Nursing Settings, dated September 2011, evinced that nurses from Grade 3 through to Grade 8 could work in a community setting and therefore a clinical pathway existed to allow community nurses to be classified above G4.  Under cross-examination, Ms Ellis confirmed that this review document was not supported by the ANMF and was only ever produced in draft.  Whilst this document provided some context to this dispute, as the review was never finalised and was not supported by the parties and that Schedule 9 was subsequently agreed by the parties, we have concluded that the review document is of little, if any value, to the Full Bench in assessing this classification dispute.  To this end we prefer the evidence contained within the agreed documents Schedules 7 and 9.
Assessing ‘Best Fit’ under the classification descriptors

[125] We have previously found that the assessment of ‘best fit’, pursuant to the ‘Preamble’ in Schedule 7 of the 2010 HoA requires an exercise or analysis in two stages.  The first stage requires the role to be assessed against the classification descriptors.  We now turn to that task.
[126] Further to the findings already made regarding the role and the classification descriptors, we make the following further findings as to ‘best fit’ when assessing the SoD and role against the G4, G5 and G6 descriptors.
Focus and Context
[127] The SoD for the cu@home nurse provides that the role “Provide assessment, care and support to individuals/groups”; and “undertake all aspects of early identification and early intervention activities”.  The G4 descriptors describe a role which provides clinical care to clients with complex needs through well-developed general or specialist knowledge; contributes to workplace activities beyond delivering clinical care to clients; assists in management and clinical leadership activities; and interprets operational and decision-making frameworks.
[128] G5 descriptors require a role’s focus to include the coordination of flow of client care delivery; leading case management and ongoing co-ordination of nursing team activities; interprets policies, regulations and guidelines to determine operational matters in support of complex care models; assists nurse unit managers and nurse educators in policy review and development of strategies and to provide leadership on design, development, operation of professional nursing activities; and leadership and coordination of educational projects, programs and research.
[129] G6 descriptors describe a role’s focus as requiring a clinical speciality that may range across service areas to coordinate clinical practice and health management information systems; facilitates and supports the development of the nursing workforce; provides education and training support to specific practice areas; and provides coaching and direction in working in a clinical setting.  We are unable to conclude that the cu@home nurses role exhibits these characteristics.
[130] Having regard for our findings that cu@home nurses do not lead case management and that the evidence does not provide they have responsibility for care models or education projects, we are of the view that the focus and context of the cu@home nurse role has a best fit with the G4 descriptors.

Expertise
[131] The G4 descriptors for expertise require well developed knowledge, skills and experience in nursing/midwifery gained through experience and/or post graduate qualifications in clinical care; a developing expertise in managing allocated resources, assist with assessment of staff and determining priorities of client care; and to participate and contribute to research and apply evidence to practice to improve standards of care.

[132] G5 descriptors for expertise provide for a relevant post graduate qualification as desirable; highly developed clinical management, leadership skills and knowledge of defined practice area and internal and external operational health service delivery, developed through extensive experience in the defined practice; highly developed skills regarding contemporary information, research evidence to support decision making; and objective analysis to achieve practice area outcomes.
[133] The G6 descriptors for expertise list relevant post graduate qualifications as desirable; require the application of expertise to models of learning in the practice area, implementation and evaluation of education; and professional development and highly developed knowledge of evidence based practice.

[134] All three grades do not list a post-graduate qualification as essential.  The G5 and G6 descriptors clearly envisage skills and knowledge required for research, development of training models and decision making frameworks, with the G4 descriptors dealing with the ability to understand and apply this framework to clinical care undertaken.  The SoD
 provides for “a high standard of contemporary nursing practice based on specialist knowledge in the area of family and child health nursing” and “utilise research-based practice, participate in research projects and disseminate research findings”.  Due to the clinical/client nature of the cu@home nurse role and the evidence of participation in research and review projects, we have concluded the expertise required of this role conforms, applying the precepts of ‘best fit’, with G4 descriptors.

Interpersonal Skills
[135] The G4 descriptors for interpersonal skills require the promotion of cooperation and teamwork; leading, supporting and promoting a learning culture by assisting others, participating in preceptorship programs; communicating and facilitating responsibilities of a particular clinical portfolio; providing specialised advice and articulating complex issues to others in understandable terms; maintaining working relationships whilst dealing with challenging behaviours and conflict resolution; and assisting and providing feedback to management regarding less experienced nursing team members.
[136] The interpersonal skills descriptors for G5 list a management partnership to contribute to a strong professional environment with the Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant, through leadership and assistance with staff and resource management; assisting those management roles to maintain a learning culture; gaining cooperation of staff, clients and public to meet difficult and conflicting objectives or competing priorities; undertaking conflict resolution of escalated issues through negotiation and mediation.
[137] G6 interpersonal skills descriptors provide for leading and coordinating projects, programs and/or research for professional development and education; clearly articulating highly complex nursing and health issues to clients, staff and internal and external stakeholders in understandable terms; maximising productive working relationships with specialist and executive management, managing conflict to promote cooperation, teamwork and understanding of the challenges and demands of complex work.

[138] The SoD records duties to “Work in co-operation and collaboration with other disciplines, agencies and community groups”; and to “Assume a preceptor role as delegated.”  The interpersonal skills descriptors for G5 and G6 specify higher level operations for conflict resolution, managerial dealings with staff and stakeholders and a general whole-of-unit or whole-of-workforce undertaking.  We are of the view that these descriptors do not illustrate the role of the cu@home nurse, whereas the G4 descriptors ‘best fit’ the duties and skills required.
Judgement
[139] The judgement descriptors for G4 list the exercise of initiative, flexibility and creativity to develop options and recommendations to improve the complex service delivery to clients in the practice area; utilisation of evidence based practice and research to improve complex service delivery, well developed conceptual, analytical and reasoning skills to research improved health care outcomes; and identifies, assesses and responds to change due to emerging developments; may make recommendations to improve clinical care delivery.
[140] G5 judgement descriptors provide for the role to identify, define and develop options and recommendations to implement delivery of complex specialised nursing care including responding to new and emerging developments and developing new operational or clinical practices; identify and implement coordination of processes for quality improvement within risk management and nursing/midwifery professional practice frameworks; solutions are constrained by existing policy and regulatory framework, budget and resource; and flexibility, creativity and innovation associated with high level research, investigation and analytical skills.
[141] The G6 descriptors for judgement require flexibility, creativity and innovation with highly developed conceptual and reasoning skills to implement operational strategy and policies; and use of evidence based recommendations to improve program functions, organisational efficiency and performance; established professional precedents and policy documents may require interpretation for operational effectiveness.
[142] There is overlap between the G4 and G5 descriptors as they provide for analytical skills involving research within the practice area.  However, we recognise that G4 descriptors call for “well established” analytical skills, whereas G5 provides for “high level” analytical skills.  The remainder of the G5 descriptors and those of G6 define high level development of clinical practices and policies with a focus on creating or improving operational frameworks for nursing/midwifery practice.  The SoD states that this role must “participate in continuous quality improvement programs” and must “maintain a high standard of documentation and data collection”.  As the evidence provided that the cu@home nurses contribute research to the updating of policies and procedures, they are not developing framework documents in the sense described in the descriptors.  Therefore, we consider that the G4 descriptors best fit the role of cu@home nurse.
Accountability and Responsibility
[143] G4 accountability and responsibility descriptors provide that - in the absence of management – nurses at that level shall be responsible for the coordination of client care delivery through effective allocation and prioritisation of nursing resources for a rostered shift or day work; responsible for demonstrating the full range of registered nurse/midwife competencies and ongoing self-development; responsible for contributing to and participating in preceptorship programs; responsible for delivery of agreed outcomes of particular clinical portfolio; accountable for own actions, professional and quality controls maintaining practice standards and service delivery outcomes; and responsible for supporting the development of less qualified or experienced members of the team.
[144] The G5 descriptors for accountability and responsibility requires a role to accept accountability for their own practice standards and for delegating activities; responsible for leading and coordinating the clinical team in the provision of client care; responsible for promoting and maintaining a learning environment through team development and performance management; responsible for managing complex situations encompassing clinical, managerial, education or research contexts, and for effective service delivery, optimal use of resources and improving health care outcomes; responsible for nursing/midwifery practices and outcomes in the practice area; and responsible for own professional development and education.
[145] The accountability and responsibility descriptors for G6 list accountability for own practice standards, activities delegated and for mentoring and developing staff; and ensuring the principles of contemporary research are integrated into nursing practice through research, projects and programs.  The duties of a G6 role may improve practice and program functions, organisational efficiency and performance.
[146] The SoD requires the cu@home nurse role to “Meet statutory requirements as they relate to children”; to “Contribute to the development and review of the philosophy, goals, policies and procedures for the Child Health and Parenting Service” and “Identify own learning needs through performance review and development, and take responsibility to meet these”.  Further, the SoD, under ‘Scope of Work Performed’ requires the cu@home nurse role relevantly to be:

· “Accountable for the efficient and effective use of resources

· Acting as a role model and preceptor for students and beginning practitioners
· Responsible for continually updating professional knowledge and skills through participation in performance review and development processes…

· …

· …

· Work interdependently with Child Health and Parenting Service team members.”
[147] Notwithstanding our high opinion of the value of the cu@home nurses functions, their responsibilities and accountabilities detailed above, when considered with our earlier findings in relation to their minor management of work resources, the lack of leading case management and the defined written protocol which forms the principle determinant for admission into the programme, leads us to conclude that the cu@home nurse role is best described under the G4 classification descriptors.  We consider that the G5 and G6 responsibilities and accountabilities descriptors are reflective of managerial and higher level development of staff, nursing practice and their own professional development which, having carefully evaluated the overall nature of the cu@home nurse responsibilities is not a feature of the cu@home nurse role.
Influence
[148] The G4 descriptors for influence require a G4 role to have considerable influence in determining priorities and approaches to clinical care of clients, including advice and expertise with planning, evaluation and integration of clinical practice, education instruction and guidance to develop less qualified or experienced staff; the role influences the management of activities and clinical portfolios; and the activities of the role have a significant effect on client care and maintaining of service and standards in the defined area of practice.
[149] The influence descriptors for G5 list a G5 role as operating independently under delegated authority by providing nursing care to the defined practice area including, coordinating care, including those of other disciplines and health care providers within the defined practice area, and assisting in the provision of education and instructions to improve care delivery; provide authoritative advice and recommendations directly to the Nurse Unit Manager, Manager, Team Leader of the defined practice area and indirectly to Head of Department for management and development of new plans, systems or nursing practices in the defined practice area; and the roles activities have a direct and significant effect on client care delivery and organisational outcomes across a defined practice area.
[150] Influence descriptors for a G6 role provide the role may affect health service delivery outcomes through implementation of policy in a practice area, clients, stakeholders and the broader community; influences standards of practice through implementation of evidence based practice; and that activities within a practice area, organisational efficiency and performance of program functions may be improved through the role identifying emerging trends and organisational development opportunities.
[151] It is clear that the duties of a cu@home nurse are not encapsulated in the influence classification descriptors for G5 or G6.  The G6 descriptors allow for influence over practice standards and programme functions.  The G5 descriptors detail an influence over education and instruction, with authoritative advice and recommendations being made to the Head of Department.  These describe a much higher level, independent role than that of the clinical, one-on-one, cu@home nurse role.  Accordingly, we have determined that the influence of the cu@home nurse role is best fit with the G4 descriptors.
Conclusion as to ‘Best Fit’
[152] As stated earlier, the ‘best fit’ test, pursuant to the ‘Preamble’ in Schedule 7 of the 2010 HoA, requires a two stage process.  The relevant section of that Preamble is reproduced here for ease of reference:

“The classification of positions is based on an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties.  Positions are analysed as the sum of all elements, and where they best are described by the classification standards.  Positions are classified according to the principle of ‘best fit’ against the classification standards descriptors.  Human Resources is responsible for reviewing the Statement of Duties job content, duties and responsibilities to ensure the position is graded correctly.

Where a position meets some of the elements of one Grade and some of another, it needs to be determined which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities.  A classification of a position is based solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.  The job is classified not the person.”
[153] The second stage of the ‘best fit’ assessment requires that where a position encompasses descriptors from more than one classification grade, the assessor must determine which grade descriptors are more frequent or are foremost in carrying out the duties and responsibilities of the role.  To this end we note that the Application for Reclassification Form contains a section with a sub-heading “4. Duties in order of importance (1 being highest) percentage of role:”.  It is clear to the Full Bench that the Application for Reclassification Form had regard for the two stage process of assessment of ‘best fit’ to the classification standards and formed part of the classification assessment review.

[154] As we have found that the cu@home nurse role is ‘best fit’ to each and every component of the G4 descriptors - that is Focus and Context, Expertise, Interpersonal Skills, Judgement, Accountability and Responsibility, and Influence - we have concluded that there is no requirement for us to undertake the second stage of the assessment process.

[155] Further and for the sake of clarity, we find that the cu@home nurse role does not contain managerial responsibilities and does not reflect the definition of a CNS.  Accordingly, it does not meet the mandatory criteria of an “equivalent like role” to a CNS or Clinical Co-ordinator, as agreed by the parties in Appendix A of the 2010 HoA, and therefore could not be classified as a Grade 5 role.
[156] Accordingly, we find that the role of cu@home nurse is appropriately classified as Grade 4 under the 2010 HoA.

Conclusion

[157] With these findings in mind and applying the principle of ‘best fit’ as provided for in the 2010 HoA, we have determined that the cu@home nurse role is appropriately classified at G4 of the nurse classifications, and accordingly, we uphold the appeal and revoke the decision and order of President Abey dated 9 April 2014.
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Schedule 1

Nurse Classification Descriptors reproduced from the

Nurses and Midwives Heads of Agreement 2010 – Schedule 7

GRADE 4   REGISTERED NURSE, REGISTERED MIDWIFE

Focus and Context

· Work in a facility or community practice area to provide clinical care for an allocated patient/client group with diverse and/or complex care requirements in a defined practice area. This work requires the application of well developed general and/or specialist nursing/midwifery knowledge and skills to provide effective practical solutions.

· Provide clinical case management support to the Clinical Coordinator and/or Nurse Unit Manager in the coordination of patient/client care delivery on a shift by shift basis in an area of practice through the effective allocation and prioritisation of nursing/midwifery resources.

· Contributes to workplace activities beyond their immediate responsibilities of delivering clinical care to their patient/clients by providing nursing leadership. This shall include but not limited to include active involvement in clinical education, assist in management, safety and quality practice development and clinical leadership activities.

· Established decision-making and operational frameworks may require considerable interpretation and initiative. Guidance and instruction may on occasion be received on the implementation of highly technically complex modifications of care consistent with policy, regulatory and/or technical requirements and developments.

Expertise

· Well developed knowledge, skills and experience in the relevant area of nursing/midwifery and associated field of activity gained through experience and/or post graduate qualifications in clinical care.

· Developing expertise in managing allocated resources, and assists with the assessment of the competence of staff, and in determining priorities and approach to managing the clinical care of patients/clients within the defined practice area.

· Participate and contribute to research, with the ability to understand and apply evidence to practice to improve standards of contemporary health care.

Interpersonal Skills

· Promotes co-operation, teamwork and understanding in undertaking generalist and/or specialist nursing practices for effect health care outcomes.

· Leads supports and promotes a learning culture by encouraging reflection and professional development and assisting others to maintain professional portfolios.

· Contributes and participates in preceptorship programs to assist in the achievement of practice area and organisational goals.

· Communicates, organises, and facilitates the responsibilities pertaining to a particular clinical portfolio.

· Provides specialised advice and clearly articulates complex and difficult issues to staff, patients/clients and public in terms which are understandable.

· Maintains productive working relationships, effectively deal with challenging behaviours and the resolution of conflicts.  

· Assists and provides feedback to the Clinical Coordinator and/or Nurse Unit Manager, relating to performance development of less qualified or experienced members of the team.

Judgement

· Exercises initiative, flexibility and creativity to identify, define and develop options and recommendations to improve the delivery of complex service delivery to an allocated group of patients/clients within a defined practice area.

· Utilises evidenced based practice and available research, to develop, plan and implement improvements to delivery of complex service delivery.

· Well developed conceptual, analytical and reasoning skill to research  investigate and propose recommendations of alternative approaches for improved health care outcomes.

· Identifies, assesses and responds to change, that may require the modification of clinical practices and which may be due to emerging developments. May make recommendations to improve outcomes for patients/clients, or improve efficiencies in in clinical care delivery.

Accountability and Responsibility

· In the absence of the Clinical Coordinator and/or Nurse Unit Manager, shall be responsible for the coordination of patient/client care delivery in a practice area through the effective allocation and prioritisation of nursing resources for a rostered shift/period for day and shift workers.

· Responsible for demonstrating the full range of Registered Nurse/Midwife competencies, and for ongoing self development to maintain own knowledge required to carry out the role.

· Responsible for contributing and participating in preceptorship programs to assist in the achievement of practice area and organisational goals.

· Responsible for the appropriate delivery of agreed outcomes pertaining to a particular clinical portfolio.

· Accountable for own actions, professional and quality controls and maintaining nursing practice standards and service delivery outcomes, including activities delegated to others.

· Responsible for supporting the performance development of less qualified or experienced members of the team and contributing to the learning of the work area.

Influence

· Considerable influence in the determination of priorities and approach to the clinical care of an allocated group of patients/clients. This includes:

1. advice and expertise regarding planning, evaluation and integration of clinical practices; and

2. education, instruction, guidance to support the development of less qualified or experienced staff.

· The role also influences the management of activities and clinical portfolios, the support of the development of others and contribution to the learning in the work area.

· Activities have a significant effect on patient/client care and the maintaining of service and standards within a defined practice area.

GRADE 5 CLINICAL COORDINATOR, CLINICAL NURSE SPECIALIST

Focus and Context

· Use highly developed nursing knowledge, skill and experience to coordinate the flow of patient/client care delivery in a defined practice area.

· Lead case management, including complex patients/clients, in the clinical management and ongoing coordination of nursing team activities to achieve continuity and quality of patient/client care in conjunction with other members of the health care team.

· May support complex care models which may include a cohort of patients/clients with differing care requirements and delivering specialist care to a cohort of patients/clients within a defined area.

· Interprets clinical or educational policies, regulations and guidelines to determine milestones, objectives, methods and priorities, to support complex care models within a defined practice area.

· Contributes to service development by assisting Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant in policy review and the development of strategies to meet current and future service priorities. This may result in the modification of established nursing processes within a defined nursing regulatory and operational framework.

· May function as a single practitioner working within established decision-making and operational frameworks that may require considerable interpretation and initiative to provide effective patient/client care.

· Provide leadership regarding the design, development and operation of professional nursing activities, including the provision, and/or facilitation of professional development activities.

Expertise

· Relevant post graduate qualification desirable.

· Highly developed clinical management and leadership skills and knowledge developed through extensive experience of the defined practice area.

· Highly developed knowledge of internal and external operational health service delivery, in the relevant nursing field and defined practice area, and of the interaction between them.

· Highly developed skills regarding the coordination and integration of contemporary information and research evidence to support decision making, innovative thinking and objective analysis to achieve agreed outcomes within the practice area.

Interpersonal Skills

· Works in a management partnership with Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant to contribute to a strong professional environment by providing leadership and assisting with the planning and management of staff and resources.

· Assists the Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant to maintain a learning culture by encouraging reflection, professional development, preceptorship and assisting other to maintain portfolios.

· Gains the co-operation of staff, patients/clients and public across a defined practice area in meeting difficult and sometimes conflicting objectives or competing priorities. Undertake conflict resolution through negotiation and mediation to resolve escalated issues.

· Maintains productive relationships with internal and external stakeholders. Represents the defined practice area with the authority to conduct and commit to a negotiated outcome regarding clinical care and operational processes and which may have implications beyond the defined practice area.

· Ability to undertake planning, monitoring and managing performance in areas of responsibility for both individuals and teams, and undertake a range of performance management activities appropriately.

Judgement

· Identified, defines and develops options and recommendations to implement the delivery of complex specialised nursing/health care which may include responding to new and emerging developments, developing new operational guidelines or clinical practices.

· Identifies and implements the coordination of processes for quality improvement and continuity within risk management and nursing/midwifery professional practice frameworks.

· Solutions are constrained by the existing nursing policy and regulatory framework, budget and resource consideration and established program delivery methodologies.

· Flexibility, creativity and innovation associated with high level research, investigate, analytical and appraisal skills.

Responsibility and accountability

· Accepts accountability for their own practice standards and for delegating activities to others.

· Responsible for leading and coordinating the clinical nursing/midwifery team in the provision of patient/client centered care in the defined practice area.

· Responsible for promoting and maintaining a learning environment through team development, a positive work culture, individual capability development and performance management.

· Responsible for managing complex situations which may encompass clinical, managerial, education or research contexts.

· Responsible for efficient and effective service delivery, optimal use of resources and maintaining and improving health care outcomes.

· Responsible for nursing/Midwifery practices, and outcomes in a specified defined practice area. This includes addressing inconsistencies between practice and policy.

· Responsible for own professional development and education in nursing practices in their field of nursing and increasing their awareness of their scope of practice.

Influence

· Operates independently under delegated authority in providing nursing care appropriate to the defined practice area. This includes:

1. Coordinating care and liaising with service providers, including those of other disciplines and health care providers, to patients/clients within the defined practice area; and

2. Assisting in the provision of education and instructions to improve health care delivery.

· Authoritative advice and recommendations are provided directly to the Nurse Unit Manager and/or Manager/Team Leader of the defined practice area and indirectly to the Head of Department, in relation to the management and development of new plans, systems or nursing practices, and efficient and effective operation of the defined practice area.

· Activities have a direct and significant effect on patient/client care delivery and organisational outcomes across a defined practice area.

GRADE 6    CLINICAL NURSE EDUCATOR

Focus and Context

· Works in a facility or community practice setting requiring a clinical specialty that may range across service areas to improve health care services through the coordination of clinical practice and health management information systems.

· Works to facilitate and support the development of nursing workforce, including students, by planning, promoting, coordinating, implementing and evaluating education programs in the practice area/s.

Various practice models may be used to enact this role, including but not limited to:

1. providing education and training support to specific group of practice area/s;

2. providing education support in a specific education and/or training portfolio; and

3. providing coaching and direction in working in the clinical setting alongside staff.

· Leadership and coordination of educational projects, programs and/or research activities designed to improve educational outcomes and service delivery.

Expertise

· Relevant post graduate qualification desirable.

· Applies expertise to models of learning in the practice and/or service areas, including development, implementation and evaluation of professional development, education and training activities.

· Highly developed knowledge of evidence based practice in health, education, and professional development, and its application to the knowledge and skill requirements of the nursing workforce.

Interpersonal Skills

·  Leads and coordinates projects, programs and/or research that deliver professional development, education and training activities.

· Clearly articulates highly complex and difficult nursing and health issues to patients/clients, staff and stakeholders both internal and external to the organisation, in terms that are understandable by the audience.

· Maximses productive working relationships including with relevant specialist and executive management, and manages conflict to promotes co-operation, teamwork and understanding in undertaking challenging, demanding and complex work.

Judgement

· Flexibility, creativity and innovation, based on highly developed conceptual and reasoning skills, regarding the implementation of operational strategy and nursing policies to integrate the practices of diverse health care disciplines and fields of nursing.

· Uses evidence based recommendations to improve program functions, organisational efficiency and performance by better aligning and integrating activities within practice areas and addressing emerging trends. Established professional precedents and organisational policies may require interpretation for operational effectiveness.

Accountability and Responsibility

· Accountable for own practice standards, activities delegated to others and for mentoring and developing less experienced staff.

· Ensures the principles of contemporary research are integrated into nursing practice through the development, coordination, implementation and evaluation of nursing research/projects/programs. Developments may improve practice and program functions, organisational efficiency and performance and result in better alignment and integration of activities within a practice area.

Influence

· May affect health service delivery outcomes, through the implementation of policy with regard to the practice area, patient/clients, stakeholders and the broader community.

· Influences standards of practice through the implementation of evidence based practice.

· Activities within practice areas, organisational efficiency and performance of program functions may be improved through identification of emerging trends and organisational development opportunities. 

� T14119 of 2013, s.55 Industrial Agreement


� T13746 of 2010, s.55 Industrial Agreement


� Ibid, Appendix A, clause 5.2 (Tab 5 of Appeal Book)


� T13955 of 2012, s.59(2) variation of Industrial Agreement (2010 HoA)


� Minister administering the State Service Act 2000 v Australian Nursing and Midwifery Federation (Tasmanian Branch) T14214 of 2014, 9 April 2014 at paragraph 20


� (1936) 55 CLR 499 at 505


� Transcript – Ms Fitton, Page 5, line 30


� Transcript – Mr Dilger, Page 8, line 40


� MASSA v Full Bench of the Tasmanian Industrial Commission, No. 677 of 2014 (Supreme Court of Tasmania)


� Respondent’s Final Written Submissions, paragraph 10


� Ibid, paragraphs 14 & 15


� Transcript – Mr Dilger, page 10, line 19


� Transcript – page 30, line10


� Appellant’s Written Submissions, paragraph 30


� Ibid, paragraph 32


� Ibid, paragraphs 22 & 23


� Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 at 62-63; Western Export Services Inc v Jireh International Pty Ltd (2011) 282 ALR 604


� Respondent’s Final Written Submissions – page 6, paragraphs 44-46


� T14097 of 2013 – Transcript 13/2/2014, page 68 line 16 and page 82 line 5


� T14097 of 2013 – Transcript, page 8, 13 February 2014


� Appellant’s Written Submissions, page 8


� Appellant’s Written Submissions, page 10


� Transcript – Ms Gabriel, 13/2/2014, page 8 line 2-23


� Exhibit R6 – attachment 2


� T14097 of 2013 – Transcript, page 83, lines 20-40


� Appellant’s Written Submissions, page 12


� Ibid, page 13


� Respondent’s Outline of Submissions, page 13, paragraphs 2.5 and 2.6


� Ibid, page 13, paragraphs 2.1 and 2.2


� Exhibit A1 – Statement of Duties, Child and Family Health Nurse – Home Visitor


� Transcript – page 29, line 22


� Appellant’s Written submissions, page 13


� ANMF’s Appeal Outline of Submissions, paragraph 4.3


� Transcript – T14097 of 2013, 6 November 2013, page 5 and Appellant’s Written Submissions page 32


� Transcript – T14097 of 2013, 3 December 2013, page 51, line 22-27


� Appellant Written Submissions, page 33


� Respondent’s Written Outline of Submissions, page 16


� T14093 of 2013 – Variation of the Nurses and Midwives Heads of Agreement 2010 – 9 August 2013


� Transcript – T14097 of 2013, 6 November 2013, page 5, Line 15


� Transcript – T14097, page 59 line 6-21


� Transcript – T14097, page 66, line 40


� Transcript – T14097, Ms Cox ,page 163, line 37


� Exhibit A3


� Exhibit A2


� T14093 of 2013 – Variation of the Nurses and Midwives Heads of Agreement 2010


� Exhibit R7 – paragraph 13


� Transcript – Ms Grose, page 58 line 4 and Ms Palmer, page 73 line 37


� Transcript – Ms Cox, page 140 line 1


� Transcript – 3 December 2013, page 70 line 30


� Transcript – Ms Cox, page 136, line 17-33


� Appeal Book – Tab 6


� Exhibit R6 – attachment 5


� T13955 of 2012 – Variation of the Nurses and Midwives Heads of Agreement 2010


� ANMF’s final submissions at first instance hearing – paragraph C.3.3


� Nurses (Tasmanian Public Sector) Enterprise Agreement 2001, s.170LJ certified agreement (Workplace Relations Act 1996), AG807984  PR904495, cl.21


� Nurses (Tasmanian Public Sector) Enterprise Agreement 2007, s.55 Industrial Agreement (Industrial Relations Act 1984), T13071 of 2007, cl.15


� First Instance Hearing - Exhibit R6, paragraph 9


� Transcript – Ms Gabriel, 13/2/2014, page 8 line40-43


� Nurses (Tasmanian Public Sector) Enterprise Agreement 2007, s.55 Industrial Agreement T13071 of 2007, cl.15


� Nurses and Midwives Heads of Agreement 2010 as varied, Schedule 7, Grade 5 Descriptors, ‘Responsibility and accountability’


� Nurses and Midwives Heads of Agreement 2010 as varied, Schedule 7, Definitions, page 5


� Transcript – Ms Gabriel, 13/2/2014, page 37 line 5-14


� Macquarie Concise Dictionary, the Macquarie Library P/L, NSW, Third Ed., 1998


� Exhibit R7, Attachment 3 – cu@home Intake Protocol, 1 March 2008


� Exhibit R7, Attachment 3 – page 2 of 6


� Appeal Exhibit A1





