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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29(1) application for hearing of an industrial dispute
  
Australian Nursing and Midwifery Federation (Tasmanian Branch)
(T14319 of 2015)
  
and

Minister administering the State Service Act 2000
(Tasmanian Health Service)
	  
Deputy President WELLS
	HOBART, 30 OCTOBER 2015


  
Industrial dispute – classification – years of experience – approach to the interpretation of award construction– order issued
DECISION

[1] On 7 July 2015, the Australian Nursing and Midwifery Federation (Tasmanian Branch) (the ANMF) (the applicant), applied to the President of the Tasmanian Industrial Commission (the Commission), pursuant to s.29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA), (Tasmanian Health Service) (the respondent) arising out of an alleged incorrect classification of Registered Nurse Hannah Kennedy (RN Kennedy).
[2] The matter was listed for hearing, however on 20 July 2015 both parties wrote to the Commission advising that as the background facts of the matter are largely agreed, the matter did not require a hearing and could be determined on the papers.  Accordingly directions were agreed and the hearing date vacated.  The applicant provided written submissions, together with eight attachments,
 in support of its application.  The respondent provided written submissions in response.
   The applicant also provided submissions in-reply.
  On 8 October 2015 I requested the parties to provide further submissions to enable a determination in this matter.  Both parties provided their further submissions on 14 October 2015 and 15 October 2015 in a series of emails and additional documentation.  I have had regard for this further information.
[3] I have determined to grant the application for the following reasons.
Background to the dispute
[4] On 2 February 2004 RN Kennedy commenced employment as a Student Midwife (position #504598) for 40 hours per fortnight shift work.
[5] It is common ground between the parties that as at the date of RN Kennedy commencing her employment in the State Service:

· The Nurses (Tasmanian Public Sector) Enterprise Agreement 2001 (the 2001 Agreement) was in operation (an Australian Industrial Relations Commission (AIRC) Award)

· The Nurses (Tasmanian Public Sector) Award 2003 (the 2003 Award) was in operation (an AIRC Award) and underpinned the 2001 Agreement

· There were no inconsistencies between the Agreement and the Award that are relevant to this matter

· RN Kennedy submitted an application, CV and written response to selection criteria and underwent a selection process for the position of Student Midwife, before a selection panel

· RN Kennedy was successful and was classified at SPO 1, otherwise known as Registered Nurse (RN) Level 1 Year 2 under the relevant Award

· RN Kennedy commenced on 2 February 2004 at Level 1 Year 2 with a salary was $35,880.  Her salary increased to $36,539 on the first full pay period after 1 March 2004

· In December 2004 RN Kennedy was successful in obtaining a Graduate Midwife position and remained at classification SPO 1 or Level 1 Year 2

· RN Kennedy continued to receive annual classification increments in February of each year in line with clause 13 of the 2003 Award and relevant clause in subsequent applicable awards
· The parties negotiated a new enterprise agreement in 2010 known as the Nurses and Midwives Heads of Agreement 2010 (the HOA).

· The HOA contained a new single spine classification structure for nurses within the Tasmanian State Service

· RN Kennedy translated from the structure in the Award as it was then (Nurses (Tasmanian State Service) Award 2005) to the new Grade 3 – 4 in the HOA

· As part of the initial classification translation process, in 2012, RN Kennedy applied to progress to Grade 4.  It was during this application process that RN Kennedy says she noticed her years of experience prior to 2004 had not been recognised and her initial classification of Level 1 Year 2 was incorrect
· RN Kennedy’s application subsequently progressed to Grade 4 in the classification structure under the HOA and was approved with a retrospective date of 28 April 2011

· RN Kennedy has, subsequent to that progress to Grade 4, progressed annually through the increments allowable in the HOA.
[6] The applicant claims a recalculation of RN Kennedy’s wages and superannuation from 2 February 2004 (date of commencement) to 27 April 2011 (day prior to her progression to Grade 4) to reflect a classification on commencement of Level 1 Year 5 to recognise the previous nursing experience prior to entering the Tasmanian State Service.
The applicant’s submissions
[7] The ANMF submissions detail that RN Kennedy graduated from the University of Tasmania in 1999, her 2004 CV reflected her past experience as a nurse with 47 months of nursing work prior to commencing within the Tasmanian State Service. 
[8] The ANMF particularise that the Award defines a ‘Year of Service’ as a “minimum 365 days of employment in an approved hospital including rostered days off, public holidays paid annual leave and paid sick leave”
 indicating a chronological year of service, regardless of whether the employment is full-time or part-time.  Relevant to this, the ANMF provided documentation evidencing service of RN Kennedy with the Thomas Embling Hospital in Victoria, NURSELink HealthCare Personnel (Tas) and Southern Cross Care (Tas) Inc.
  It is asserted that RN Kennedy, shortly after commencing her employment in the Tasmanian State Service, provided statements of service to her employer, via fax to the pay office; and that due to those actions she believed she was being paid in recognition of that nursing experience.
[9] It is said that a new graduate RN would have had a start point under the Award classification structure of Level 1 Year 2 as clause 16.1 of the 2003 Award allowed for accelerated advancement of one increment on first being appointed with the attainment of an undergraduate degree in nursing.
[10] The ANMF argues that RN Kennedy’s commencing salary should have been Level 1 Year 5 and was $4,966 less than it should have been, with this salary deficiency increasing to $5,047 from the first full pay period after 1 March 2004.  The fact that RN Kennedy was employed initially as a Student Midwife was said to have no bearing on her classification at that time as clause 13.10 of the Award provides:
“13.
SALARIES
…

13.10
Nurse undertaking postgraduate training

For all Registered Nurses who elect to undertake a course of post-basic training, salary will be at the Level 1 rate according to the employee’s year of experience.

PROVIDED THAT where employees are required by the employer to undertake a course of study, salary will be maintained at the employee’s award rate.

…”
[11] It is contended that RN Kennedy has been underpaid as her years of nursing experience were not recognised and the underpayment continued until she actually reached the Level 1 Year 8 classification.  The ANMF further submits that whether there have been a number of delays to progress in this matter, the employer had an obligation to correct an underpayment due to a misclassification if such a misclassification is demonstrated.  The applicant relies on s.49(1) of the Act which it says relevantly provides:
“49.
Remuneration fixed by aware or registered agreement

(1)
Subject to this section, where an employee is employed by an employer in work for which a rate of remuneration is fixed by an award or a registered agreement, he is entitled to be paid by his employer in respect of that work remuneration at the rate so fixed.”

[12] The ANMF submits that Schedule 1 of the Agreement provides for pay points within Level 1 of the classification structure that reflect 8 years of experience as an RN and that the underpinning Award requires that past experience of RN Kennedy was required to be taken into account when determining her starting salary in the Tasmanian State Service.  The ANMF refers to an email from Mr Todd Sales (on behalf of the respondent) that they say evidenced an incorrect application of the Award requirements and incorrectly described RN Kennedy’s claim as a retrospective increase in the offer of employment made to her.
The respondent’s submissions
[13] The respondent submits that the Award provides for an offer of employment to an employee to be made in excess of the minimum salary for that position as determined by the employer.

[14] Notwithstanding this submission, the respondent says that the applicant has not provided a sufficient level of evidence of the actual service required to justify a commencing classification for RN Kennedy of Level 1 Year 5.
[15] The respondent disputes the provision of the statements of service by RN Kennedy as a thorough review of RN Kennedy’s personnel file has not identified any evidence that the years of experience documentation was provided.  It is said that the first record of RN Kennedy disputing her commencing classification was in late 2012 or early 2013, at about the time Mr Sales, on behalf of the respondent, refuted the claim via email.

[16] The respondent asserts that a failure of the applicant to progress the matter (some 15 months after the email of Mr Sales of 16 September 2013) may have prejudiced the parties in having access to documentation and an understanding of contemporary practices of 2004.
[17] It is said that RN Kennedy had access to her pay advices which clearly contained the classification that applied to her on commencement and over her entire employment.  Further, RN Kennedy’s employment contracts
 also contained his information.
[18] The respondent relies on clause 11 in Part 5 of the 2003 Award which provides:

“11.
NEW APPOINTMENTS AND PROMOTIONS

Except where otherwise specifically determined in this award, the commencing salary of an employee either on first appointment or on promotion to a position within a classification or level in respect of which a salary scale is prescribed by this award shall be the minimum salary for that position on the appropriate scale, except in any case where, in the opinion of the employer the qualifications and the practical experience in nursing duties of such person or employee, justify a higher salary.”
[19] The respondent says that at no time was the employer obliged to make an offer of employment to RN Kennedy at a particular level.  The respondent says that it was only obliged in 2004 to appoint RN Kennedy to a minimum salary point, unless in the opinion of the employer, the qualifications and experience of RN Kennedy justified a higher salary.
[20] The respondent submits that due to the extensive period of time that has elapsed since February 2004, there is no material evidence of the deliberations undertaken by the selection panel and new recruitment systems have been engaged.  It is said that if RN Kennedy provided the relevant experience in her application in 2004, then it would be more likely than not the panel recognised the information, but determined that a higher increment than Year 2 was not warranted.  The respondent argued that a plain reading of clause 11 of the Award gave discretion to the selection panel to determine what experience was relevant to the role at that time.
[21] As to the evidence of previous years of experience, the respondent submits that there is a deficiency of detail in the statements of service from NURSELink and Southern Cross Care (Tas) Inc to the extent that there is insufficient detail to enliven an entitlement under clause 11 of the Award.
[22] The respondent argued that evidence from Southern Cross Care (Tas) Inc
 provided that within the private sector, RN Kennedy was classified in 2007 at the same level as she was in the Tasmanian State Service, Level 1 Year 5, at that point in time.  It was accepted however that the calculation for years of service under the private sector award is different to that of the public sector award.  The respondent submits that the applicant has not provided evidence beyond broad calendar months of work and that this is not the same as demonstrating the actual years of experience a nurse has working as a nurse.
[23] It is argued by the respondent that should the Commission find in favour of the applicant, any order for retrospective incremental progression be on the basis that evidence is provided to the satisfaction of the Commission to substantiate four years of nursing experience.

[24] The respondent submits that the remedy sought by the applicant in this matter is inconsistent with the provisions of s.31(2) of the Act which provides:

“A Commissioner shall not make an order under this section

(a) that is inconsistent with the provisions of any Act dealing with the same subject-matter; or

(b) that makes an award or that varies or creates a provision of an award.”
[25] It is said that a granting of the remedy sought under the application would mean a determination that the employer was, in 2004, bound to a process outside of that contemplated in the Award in relation to starting increments in the offer of employment.
The applicant’s submissions in-reply

[26] The ANMF disputes the respondent’s reading of clause 11 of the 2003 Award and says that this clause cannot be interpreted to allow an organisation to ignore the past nursing experience of a prospective employee.  The ANMF says the wording “the commencing salary of an employee either on first appointment or on promotion to a position within a classification or level in respect of which a salary scale is prescribed by the award shall be the minimum salary for that position on the appropriate scale” (ANMF emphasis).  Read in context with clause 13.4 of the Award which reveals a prescribed salary scale over eight years for Level 1 RNs, this reveals the appropriate scale which reflect the years of experience already obtained by an RN.
[27] As to the words of clause 11 that deal with the “opinion of the employer”, the ANMF says these words only have work to do where a payment is contemplated that is ‘above’ the minimum payable for years of experience.
[28] Further, the ANMF argues that the inclusion of the words “except in any case where,” in clause 11 delineates two possible scenarios for the classification of an RN – that is – firstly, the RN is recognised for her years of experience on ‘the appropriate scale’, and secondly, the RN is given a higher classification than would normally apply where the employer determines that is justified due to past experience.  Examples of scenarios involving employer discretion were provided by the ANMF.
[29] The ANMF says the submissions of the respondent as to RN Kennedy’s appointment as a Student Midwife and the likelihood of the selection panel considering a determination that a high classification was not warranted, are misplaced and fail to address clause 13.10 of the Award as the respondent was obliged to pay RN Kennedy as a Level 1 RN at the appropriate scale for her years of service.

[30] It is said that the respondent’s argument as to the private sector classification of RN Kennedy is not relevant to the matters to be determined as the calculation of years of service in the private sector is different to the public sector and in any event, had RN Kennedy advised Southern Cross Care (Tas) Inc of the hours she was working with other employers, her classification in 2007 in the private sector would have been higher.
[31] The ANMF disputes the respondent’s assertions that the remedy sought in the application is beyond the power of the Commission as the remedy does not seek to create an entitlement contrary to an Award or Agreement provision, it merely seeks for RN Kennedy to be paid in accordance with the Award classification and wage rates applicable at the time of her commencement and beyond.

Consideration of statutory framework

[32] I deal firstly with the proposition that the respondent may have suffered prejudice due to the delay in prosecuting this application.  Whilst the respondent indicated this position in its submissions, the matter was never put higher than an inference.  There was no specific prejudice alleged and no detail was provided to substantiate the submission.  Further at the time of the email written by Mr Sales of 16 August 2013, the respondent was on notice that the classification of RN Kennedy was in dispute and personnel records were then capable of being investigated.  I do not consider the respondent suffered a prejudice due to any delay in prosecuting this case following the exchange of emails in 2013.
[33] This dispute centres on the words of clause 11 of the Award, as it was then, and whether, when applying that clause, the employer has discretion as to whether previous years of service as a nurse are to be recognised.  For ease of reference I reproduce clause 11 of the 2003 Award below:

“11.
NEW APPOINTMENTS AND PROMOTIONS
Except where otherwise specifically determined in this award, the commencing salary of an employee either on first appointment or on promotion to a position within a classification or level in respect of which a salary scale is prescribed by this award shall be the minimum salary for that position on the appropriate scale, except in any case where, in the opinion of the employer the qualifications and the practical experience in nursing duties of such person or employee, justify a higher salary.”

[34] It is the respondent’s position that the plain reading of the clause allows them to decide whether years of service are recognised.
  I accept that, on the balance of probabilities, RN Kennedy’s work history and years of service were contained in her application, CV and written selection criteria which was provided to the employer in early 2004.
[35] I accept the ANMF’s submissions that Clause 11 contains two separate parts; the first of which provides for the minimum payment that can be made on commencement or promotion; the second of which provides a discretion to the employer to pay a ‘higher salary’ should the employer be of the opinion that it is warranted due to qualifications and practical experience.
[36] This raises the question of what is the interpretation of “the commencing salary of an employee either on first appointment or on promotion to a position within a classification or level in respect of which a salary scale is prescribed by this award shall be the minimum salary for that position on the appropriate scale”?
[37] In Cape Australia Holdings Pty Ltd T/A Total Corrosion Control Pty Ltd v Construction, Forestry Mining and Energy Union [2012] FWAFB 3994 (Total Corrosion) per Ross J, Hamberger SDP and Jones C – a decision which dealt with the proper construction of a dispute settlement procedure in an enterprise agreement and the approach to be taken in the interpretation of enterprise agreements, the Full Bench relevantly held:
“[7]
As to the general approach to the construction of enterprise agreements the observations of French J, as he then was, in City of Wanneroo v Australian Municipal, Administrative, Clerical and Services Union (Wanneroo) are apposite:


“[53] The construction of an award, like that of a statute, begins with a consideration of the ordinary meaning of its words.  As with the task of statutory construction regard must be paid to the context and purpose of the provisions or expression being construed.  Context m ay appear from the text of the instrument taken as a whole, its arrangement and the place in it of the provision under construction.  It is not confined to the words of the relevant Act or instrument surrounding the expression to be construed.  It may extend to ‘…the entire document of which it is a part or to other documents with which there is an association’.  It may also include ‘…ideas that gave rise to an expression in a document from which it has been taken’ – Short v FW Hercus Pty Ltd (1993) 40 FCR 511 at 518 (Burchett J); Australian Municipal, Clerical and Services Union v Treasurer of the Commonwealth of Australia (1998) 80 IR 345 (Marshall J).”

[8]
While his Honour’s observations were made in the context of interpreting an award the same principles apply to the interpretation of enterprise agreements.  For example, similar observations were made by their Honours Gummow, Hayne and Heydon JJ in Amcor v CFMEU:


“Clause 55.1.1 must be read in context.  It is necessary, therefore, to have regard not only to the text of cl 55.1.1, but also to a number of other matters: first, the other provisions made by cl 55; secondly, the text and operation of the Agreement both as a whole and by reference to other particular provisions made by it; and, thirdly, the legislative background against which the Agreement was made and in which it was to operate.”

[9]
The fact that the instrument being construed is an enterprise agreement is itself an important contextual consideration.  As French J observed in Wanneroo, at paragraph [57]:


“It is of course necessary, in the construction of an award, to remember, as a contextual consideration, that it is an award under consideration.  Its words must not be interpreted in a vacuum divorced from industrial realities – City of Wanneroo v Holmes (1989) 30 IR 362 at 378-379 and cases there cited.  There is a long tradition of generous construction over a strictly literal approach where industrial awards are concerned – see eg Geo A Bond and Co. Ltd (in liq) v McKenzie [1929] AR (MSW) 498 at 503-504 (Street J).  It may be that this means no more than that courts and tribunals will not make too much of infelicitous expression in the drafting of an award nor be astute to discern absurdity or illogicality or apparent inconsistencies.  But while fractured and illogical prose may be met by a generous and liberal approach to construction, I repeat what I said in City of Wanneroo v Holmes (at 380):


“Awards, whether made by consent or otherwise, should make sense according to the basic conventions of the English language.  They bind the parties on paid of pecuniary penalties.”
[38] It is necessary to consider the definition provided for ‘Years of Service’ within the Award to have regard for the context in which the “appropriate scale” wording in clause 11 of the 2003 Award operates.  I am of the view that the application of the years of service contained in clause 13 of the 2003 Award must be read in conjunction with clause 11.  When applying the “minimum salary for that position on the appropriate scale” (my emphasis) it cannot be considered discretionary.  This has the effect of the commencing salary of an RN being the minimum salary applicable within the salary scale whilst applying the RN’s previous years of service and placing them on the appropriate ‘year’ within that scale.
[39] Whilst the definition for ‘Years of Service’ in the Award identifies service in an “approved hospital”, there is no indication of what constitutes an approved hospital.  The definition does not proscribe service outside the Tasmanian State Service.  I am content that the service undertaken by RN Kennedy with Thomas Embling Hospital, NURSELink HealthCare Personnel (Tas) and Southern Cross Care (Tas) Inc constitutes nursing service within reputable hospital facilities.
[40] The respondent sought to rely on the contemporary deliberation of the panel as an indication that the past service of RN Kennedy was considered and the employer exercised its discretion under clause 11 not to recognise that service.  As contained above, I have found that the minimum salary applicable must include the previous years of service.  Accordingly, the minimum salary applicable for RN Kennedy was Level 1 Year 5 and not Level 1 Year 1 (or Year 2 if you include the accelerated increment allowable under the 2003 Award).  The employer does have a discretion to exercise under the second part of clause 11 of the 2003 Award, however it relates specifically to justification of a salary higher than the minimum applicable within the appropriate scale.
[41] I turn now to the argument of the respondent concerning the power (or lack thereof) of the Commission to order the remedy sought in the application, pursuant to s.31(2) of the Act. I cannot countenance the respondent’s submissions on this point.  The application before the Commission relates to the correct classification on an employee under the Award as it applied in 2004 and does not seek to create a new right or entitlement that is contrary to the Award or the Agreement.  Accordingly I have concluded that the Commission has the power to order the remedy sought by the applicant.
[42] The respondent’s arguments that the statements of service provided by RN Kennedy do not adequately identify her previous service are, in my view, unjustified.  All documentation evidences her employment as a Registered Nurse Level 1 and identifies her period of employment with each employer.  Under the 2003 Award clause definition for years of service being a calendar year, I am content that RN Kennedy had 3 years and 11 months of experience working as a registered nurse, Level 1, as at 2 February 2004.
Conclusion
[43] I have concluded that on commencement of her employment with the Tasmanian State Service, RN Hannah Kennedy was incorrectly assigned the classification of Registered Nurse Level 1 Years 2 under the 2003 Award and the Agreement, as her previous years of service as a Registered Nurse Level 1 were not recognised under the appropriate salary scale.
[44] The Head of Agency should have assigned the classification of Level 1 Year 5 to RN Kennedy on the commencement of her employment.
Order

Pursuant to Section 31(1) of the Act it is ordered that:

1. With effect from 2 February 2004, the Head of Agency assign the appropriate classification to the duties undertaken by RN Hannah Kennedy which is Level 1 Year 5.
2. A re-calculation of RN Hannah Kennedy’s past wages be undertaken from 2 February 2004 to 27 April 2011 to ascertain the underpayment of wages and superannuation.

3. Any underpayment of wages identified in the re-calculation exercise described in 2 above be paid to RN Kennedy within 28 days of this order.

4. Any underpayment of superannuation identified in the re-calculation exercise described in 2 above be paid to RN Kennedy’s nominated superannuation fund within 28 days of this order. 

N M Wells
DEPUTY PRESIDENT 
No hearing was required in the determination of this matter.

The parties requested the matter be determined ‘on the papers’.
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