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Classification resolution process – nurses and midwives career structure – translation classification review – classification descriptors – classification standards – clinical nurse specialists – clinical nurse consultant – ‘best fit’ – order issued
DECISION
Introduction
[1] On 15 July 2014, the Australian Nursing and Midwifery Federation (Tasmanian Branch) (ANMF) (the applicant), applied to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA), (Tasmanian Health Service (THS)) (the respondent).  The application relates to a translation classification review process for Registered Nurse (RN) Jane Bradshaw pursuant to Appendix B Schedule 7 of the Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013
 (the 2013 Agreement).  Appendix B of the 2013 Agreement incorporates, in its entirety, the Nurses and Midwives Heads of Agreement 2010
 (the 2010 Agreement).

[2] Subsequent to filing the application, the applicant sought, with the consent of the respondent, that certain other translation classification review applications be progressed first.  As a result, there was a considerable delay between the making of this application and the matter being arbitrated.
[3] This matter was heard in Hobart on 9 February 2017 and concluded with closing submissions on 16 February 2017.  Ms C Saint appeared for the applicant and Mr M Johnston appeared for the respondent.
History of the dispute
[4] The ANMF contended that the Clinical Nurse Specialist (CNS) – Hepatology role located at the Royal Hobart Hospital (the Position) and held by RN Bradshaw, was under-classified at Grade 3/4 of the new nursing career structure introduced in the 2010 Agreement.  The new classification standards were introduced on 30 August 2012, through a variation of the 2010 Agreement, by including a new Schedule 7.
  The ANMF contended that the Position should be classified as a Clinical Nurse Consultant (CNC) at Grade 6.  The variation of the 2010 Agreement also caused a new Schedule 8 to be inserted into the 2010 Agreement.  The relevant parts of that schedule to this dispute are as follows:
“Schedule 8
Translation, Classification to the Nurses and Midwives Career Structure and Review

Employees covered by the Heads of Agreement translated to the new classification structure on wage point to wage point effective from 1 December 2010.

The processes outlined below will form the basis of translation to the new classification structure based on the Classification Standards which can be found at Schedule 7 of this Agreement.  It is also agreed that employees will be provided with the opportunity to have their translation/classification reviewed in accordance with the processes below.  No-one will be disadvantaged and there will be no ‘spill and fill of positions’ under this process.

1.
Reviews are intended to address disputes associated with translation to the new classification structure.  Employees who do not agree with their translation classification will be able to apply to have their translation classification reviewed.

a.
Employees may request a review of their translation classification for a period of six months from 10 September 2012 until 8 March 2013 under this process.

b.
The employer, in consultation with Australian Nursing Federation (Tasmanian Branch) will develop an internal classification review process, including time frames, for classification reviews including moderation across the Tasmanian Health Organisations [now called THS] and the Department of Health and Human Services, by 7 September 2012.
c.
Employees are required to submit an Intention to Review Form to their manager before 7 October 2012 in order to be eligible to receive back pay.  If the outcome of the review results in a re-classification, eligible employees will be entitled to receive back pay at the higher classification from 13 May 2012.

d.
Where extenuating circumstances can be demonstrated the Chief Executive Officer or Deputy Secretary (as applicable) can agree to an extension of time for an employee to submit an application outside the above mentioned time frames.

e.
Employees who submit an Intention to Review Form after 7 October 2012 will not be eligible for back pay.  For employees who apply after 7 October 2012 but prior to 8 March 2013, the operative date will be the date of the submission of the Intention to Review Form.

f.
Employees may not apply for a classification review after 8 March 2013 under this process.

g.
An employee dissatisfied with the outcome from the internal review process has the right of external review through the Tasmanian Industrial Commission in accordance with Section 29(1) of the Industrial Relations Act 1984.  Applications to the Tasmanian Industrial Commission are to be lodged within 14 calendar days of notification of the review outcome.”
[5] Initially the Position was classified as a Grade 3/4, when it was translated on a point-to-point basis, pursuant to Appendix A clause 5.2.4 and Schedule 3 of the agreement at the time, the 2010 Agreement.
[6] Schedule 3 of the 2010 Agreement relevantly provided:

“CAREER STRUCTURE – IMPLEMENTATION PROCESS

1.
Schedule 2 outlines the new Nurses and Midwives Career Structure with the associated grades and salary points.
2.
Translation of nurses employed in the current Nurses and Midwives Career Structure under the current classification standards will be subject to no disadvantage.

3.
Nurses will translate wage point to wage point to the new pay structure.  Increments will advance within the relevant grade from 1 December 2010.
4.
Nurses will translate to the relevant grade and current positions will not be declared vacant and re-advertised (i.e. no spill and fill).

5.
It is recognised that some Statements of Duties are out-of-date and may need to be rewritten to reflect current responsibilities and roles.

6.
Following translation nurses may request a review of their new classification during the first six (6) months of the Agreement.” 

[7] Pursuant to Schedule 8 of the 2010 Agreement as varied, on 2 November 2012 RN Bradshaw submitted a review
 of the classification of the Position, seeking for it to be classified at Grade 6 under the new classification structure.
  The application included a draft Statement of Duties (SoD) which had been completed by the then Assistant Director of Nursing, Cheryl Carr.
  It is not disputed that RN Bradshaw’s application for review was made within the timeframes contemplated by Schedule 8, clause 1e.
[8] Subsequent to lodgement of that review, the classification review panel became aware that the Position did not have a formal SoD.  A process to formulate a SoD was instituted and finalised in April 2014.

[9] On 3 December 2013, the 2013 Agreement was approved by then President Abey of this Commission, and incorporated the 2010 Agreement at Appendix B.  Accordingly, from this date, the classification descriptors were part of Appendix B, Schedule 7 of the 2013 Agreement.  The respondent subsequently retired from the 2010 Agreement on 20 December 2013, pursuant to s55(9) of the Act.
[10] On 25 June 2014 the classification review panel determined that following assessment, the Position was classified as a Clinical Nurse Specialist (CNS) at Grade 5.  RN Bradshaw, and the ANMF, disputed this classification and lodged this application for hearing of an industrial dispute pursuant to s29(1) under ‘Division 4 – Hearings for settling disputes’ of the Act.
[11] Whilst the parties did not address the Commission on the matter of jurisdiction, it is for the Commission to satisfy itself that it has jurisdiction to deal with a matter.  It is clear that the consent position reached by the parties in Schedule 8 of Appendix B of the 2013 Agreement; and s29 of the Act; provides the Commission with jurisdiction to hear and determine this classification dispute, in accordance with the process agreed by the parties.
The Classification Framework
[12] The Full Bench of this Commission, in the matter Minister administering the State Service Act 2000 v The Australian Nursing and Midwifery Federation, T14214 of 2014 (the CU@home decision), dealt with the classification framework for the translation review process for nurses arising out of the 2010 and 2013 Agreements.  The CU@home decision involved a dispute as to whether a group of home visit community nurses should be classified at Grade 3/4 or Grade 5 of the new career structure.
[13] In the CU@home decision, the Full Bench relevantly held:
“[4]
The Nurses and Midwives Heads of Agreement 2010 (2010 HoA), [the 2010 Agreement] through the agreement of the parties, introduced a new single spine classification structure for nurses in the Tasmanian State Service, together with the process of translating from the old to the new structure.  Appendix A of the 2010 HoA recorded a number of substantive issues which included, under the heading “Career Structure”, descriptors of the nurse classification grades.

[5]
Schedule 7 was introduced to the 2010 HoA on 30 August 2012 and contained the classification standards for nursing and midwifery.  This schedule is important in the context of this matter, particularly so the preamble and application of the standards as they deal with the new structure and notion of ‘best fit’.  They state:

“PREAMBLE

The Classification Standards for Nurses and Midwives set out the agreed generic characteristics expected of positions at each Grade in the 2010 Nurses and Midwives Career Structure.  The Classification Standards have been developed by the Australian Nursing Federation (ANF) and Department of Health and Human Services (DHHS).  This Agreement is to be read in conjunction with the Nurses and Midwives Heads of Agreement 2010 or subsequent Agreements.

The Classification Standards define the nine Grades in the Career Structure in terms of, duties, responsibilities and qualifications.  The standards are theme based, and reflect a cross section of nursing and midwifery positions across the various settings in the DHHS.

For each of the nine Grades the Classification Standards descriptors have been grouped under six themes:

· Focus and Context: the primary purpose of the role, and the organisational authority of the Grade.

· Expertise: the qualifications, knowledge and experience required for the Grade.

· Interpersonal Skills: the oral and written communication skills required for the Grade.
· Judgment: the level of critical thinking, problem solving and independence of decision making required for the Grade.

· Influence: the influence of the Grade in relation to determining client and organisational outcomes.

· Responsibility and Accountability: the primary responsibilities, reporting responsibilities and level of accountability required for the Grade.

APPLICATION OF THE CLASSIFICATION STANDARDS

The Classification Standards are used as a basis for:

· preparing Statements of Duties; and

· classifying positions into a Grade.

The classification of positions is based on an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties.  Positions are analysed as the sum of all elements, and where they best are described by the classification standards.  Positions are classified according to the principle of ‘best fit’ against the classification standards descriptors.  Human Resources is responsible for reviewing the Statement of Duties job content, duties and responsibilities to ensure the position is graded correctly.

Where a position meets some of the elements of one Grade and some of another, it needs to be determined which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities.  A classification of a position is based solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.  The job is classified not the person.”
[14] Other than the ‘Preamble’ and ‘Application of the Classification Standards’ reproduced above, Schedule 7 “CLASSIFICATION STANDARDS Nursing and Midwifery” of the 2013 Agreement contains definitions relating to the classification standards for Grade 1 through to Grade 9 of the career structure.  I will refer to these classification standards in detail further in this decision.
The Evidence
[15] In support of the ANMF’s case, witness evidence, both written and oral was provided by:

· RN Jane Bradshaw,
 Clinical Nurse Specialist – Hepatology at the Royal Hobart Hospital

· Dr Mark Wilson,
 Gastroenterologist at the Royal Hobart Hospital.
[16] The respondent’s case was supported by witness evidence, both written and oral from:
· Ms Natalie Jackson,
 Manager – Organisational Design and Projects with the Department of Health and Human Services (DHHS)

· Assistant Director of Nursing (ADON) Jo Reid,
 formerly the Acting Executive Director of Nursing for the Tasmanian Health Service – North West

· Assistant Director of Nursing (ADON) Katrina Hodge,
 Assistant Director of Nursing – Medical Services at the Royal Hobart Hospital.

Applicant’s evidence

RN Bradshaw

[17] The evidence of RN Bradshaw provided that the Position was originally a unique position as she was a sole practitioner in 2004.
 The Position is required to:

· Work in a hospital setting, coordinating services from other health and allied health professionals

· deal with patients who require close monitoring through pathology testing, many of whom often have existing mental health, drug or alcohol issues
· case manage complex patients, with the number of patients accessing the service having grown considerably since the Position was created in 2004
· manage a patient’s medicinal compliance (which is complex due to patients often having a history of neglect or abuse), and who are often marginalised, requiring referral for psychological and or social work support
· formulate a multi-disciplinary team, not otherwise available in the hospital, to support patients including the use of non-government organisations to provide such support

· prepare, at the request of management, strategies or models of care
 for the management of Hepatology and chronic liver disease, for the use of colleagues and other units within the health system

· work at the CNC level,
 establishing models of work, attending national conferences, visiting a number of mainland hospitals to view their work and to work with their CNCs to ensure best practice and consistency in standards of care

· provide information for Ministerial responses required in Parliament

· write guidelines for models of shared care with general medical practitioners (GPs)

· be involved in the development of guidelines for use in clinics and treatment of hepatitis sufferers
 and amend those documents with changing medical evidence

· educate GPs and other stakeholders on changes to hepatitis C treatment and assist to establish processes for changed treatments

· establish a patient treatment database (which can be used for research) for the recording of the hepatitis genotype, comorbidities, addiction, personal demographics, prescription of medication, multi-disciplinary support/follow up, and outcomes of treatment

· contribute to, and participate in, local and national research projects – working in the National Liver OutReach Australia (LORA) project

· manage conflict between self and patients and other colleagues and patients, including managing discriminatory behaviour within the health facility through education.
[18] During a period of fiscal tightening, the Position was initially classified as a clinical nurse, under a position number and title that was available from Human Resources at the time.  This classification allowed for the Position to be undertaken by RN Bradshaw, but her evidence was that the SoD at that time was generic and never reflected the work actually undertaken in the Position.

[19] The evidence provided that whilst RN Bradshaw was the first RN to undertake the clinical nurse role in Hepatology, having played a key role in educating colleagues in blood borne viruses and lobbying for funding, there was now a Hepatology clinical nurse in the Launceston General Hospital and one also based on the North West coast of Tasmania.
[20] It was RN Bradshaw’s evidence that she did not have any direct input into either the draft SoD completed by ADON Carr or the SoD subsequently created by the review panel dated April 2014.  She agreed that the April 2014 SoD did describe the role, but that it did not “flesh out the complexity of [the] role”.

[21] RN Bradshaw disputed that CNCs in the health system in Tasmania do not have direct patient care responsibilities.  She stated that most of them do attend to direct patient care as part of their role, such as in the areas of stomal therapy, stroke, palliative care, and sexual health.   RN Bradshaw was not cross-examined on this point.  Additionally, her evidence provided that she had undertaken extensive lobbying for funding and specific post graduate Hepatology education, she had led research on responses to treatment and introduced a nurse-led model of care at the Royal Hobart Hospital (RHH) for patients with liver disease.

[22] By way of an attachment to her witness statement, RN Bradshaw admitted into evidence, her own assessment of her duties against the classification descriptors for Grades 5 and 6.

[23] The evidence, on which RN Bradshaw was not challenged, established that the Position provides direction and advice in the management of women and children infected with Hepatitis C, who were inpatients of the RHH; with her often being invited to provide in-service education for groups such as the paediatric ambulatory care staff and child health services.

[24] In cross examination RN Bradshaw described that one difference between a CNC and a CNS was that CNCs would work with organisations like Population Health or non-government organisations.  This was said to be because a large percentage of a CNC role was to help coordinate care on a state-wide level. 
[25] In her evidence RN Bradshaw also confirmed that she had never signed or authorised a Ministerial brief, but that she created evidence-based documents or submissions which formed the basis for Ministerial briefs.

Dr Mark Wilson

[26] Dr Mark Wilson’s evidence provided that he commenced employment at the RHH in March 2012.  His evidence also provided that he was working with RN Bradshaw prior to her submitting her application for classification review.  Dr Wilson remains employed as a Gastroenterologist at the RHH.  He confirmed that the Position case managed all of the patients that came through the liver clinic in a nurse-led model, assisting patients through their whole journey in the health care system.  Dr Wilson described the role as using a holistic, multi-disciplinary approach with other allied health practitioners, counsellors, GPs and pharmacists.
[27] It was Dr Wilson’s evidence that he had previously worked at both Monash and Royal Melbourne Hospitals.  He said that when comparing the Hepatology nurse roles in those hospitals to the Position, there was no significant difference, with the exception that the Monash and Royal Melbourne Hospital nurses were classified as CNCs or Nurse Practitioners.  Dr Wilson espoused that he did not have any in-depth understanding of the classification descriptors under the Monash and Royal Melbourne Hospitals’ classification structures or the 2013 Agreement, but that he did work with other nurses at the RHH who were CNCs and he was aware of how they worked.

[28] The evidence established that RN Bradshaw is a nursing expert in her role and that Dr Wilson often sought out her expert opinion.

[29] It was Dr Wilson’s evidence that the Position involved assisting in drafting documents, which include guidelines and processes for streamlining medical services in both a hospital setting and areas of primary health; actively participating in research; actively case managing patients and coordinating other health professionals in the delivery of treatment for patients; providing support and direction to a range of other health care professionals; and managing conflict and finding resolutions acceptable to others whilst obtaining the best outcome for patients. 

[30] Dr Wilson stated that the Position is a discrete role in the rapidly developing area of Hepatology and that the Position worked at a level equal to that of the CNC role in Endoscopy at the RHH.

Respondent’s evidence

Ms Natalie Jackson

[31]
The respondent’s evidence established that the translation review panel, responsible for the review of the Position, initially agreed that the Position was not appropriately classified at Grade 4.
  It also established that there was no specific SoD for the Position, and that following the creation of the SoD the panel formally assessed the role.

[32]
Ms Jackson provided evidence of the review process undertaken, the evidence considered by the panel
 and the makeup of the review panel (members).
  She advised that upon being employed in organisational design in July 2012, a specific part of her role was to participate in the nursing translation classification reviews.
 Ms Jackson’s evidence was that the classifications were based on responsibility and the primary focus of the positions, stating that if the focus of a role was on patients, it was generally a Grade 5 classification, but if the primary focus was on supporting and educating colleagues, the classification was a Grade 6.

[33]
The application for review was accompanied by a draft SoD and comments that indicated the Position should be classified at Grade 6.  However, review panel members were initially split on whether the Position should be a Grade 6 or a Grade 5.
  The review panel then asked the THS for a SoD to be written to clearly define the duties.

[34]
Ms Jackson said this new SoD was considered against each classification descriptor at the levels possible for the Position to be classified,
 and that the assessment was based on the “duties, responsibilities and requirements of the role, and always on a consideration of best fit.”
  The review panel concluded that on looking at the prepared SoD, the Position “appeared to perfectly fit Grade 5.”
  This was confirmed in discussions with the Executive Director of Nursing Coral Paton.  Subsequently, the panel concluded unanimously that the role ‘best fit’ Grade 5.

[35]
Ms Jackson undertook a mock up assessment of the Position on both Grade 5 and Grade 6 descriptors.  She said that whilst some minor aspects of the Position fit at Grade 6, they were not enough to change the best fit determination from Grade 5.
  Ms Jackson did not detail in her evidence which descriptors of the G6 standards were fulfilled by the Position.
[36]
Ms Jackson understood that the SoD that was prepared for the review panel in 2014 had been agreed to by RN Bradshaw.
  This was disputed by RN Bradshaw in her evidence.
 
[37]
Ms Jackson’s evidence was that the Grade 6 descriptors provide for a “more strategic, hands-off role and the development of service delivery options and the provisions of authoritative expertise is to other staff who are themselves providing direct patient care.  The Grade 6 is not focussed on providing patient care but on undertaking those more strategic directions.”
 
ADON Jo Reid

[38]
ADON Reid was a member of the review panel who considered RN Bradshaw’s application for reassessment.  ADON Reid has experience in the provision of advice to the Executive Director of Nursing on developing a planning structure and career and education pathways.
  ADON Reid’s evidence also stated she has experience in developing SoDs, including drafting and redesigning.
  Her evidence provided that a Hepatology nurse working in the North West was classified at Grade 6.  However, this arose as the role had been classified as a CNC due to the nurse holding responsibility for liver and irritable bowel syndrome clinics (overseeing multiple specialities), and that upon her resignation from that position, the role was redesigned and classified as a Grade 5 CNS undertaking only one speciality.

[39]
Additional Hepatology nurse positions were funded in October 2015 and those roles were classified at Grade 5.

[40]
ADON Reid said the review panel “determined after looking at the job’s actual duties” that the Position was classified at Grade 5 due to “the fact that the role covered one speciality, with hands-on contact with patients, pointed clearly to it being a Grade 5 CNS role, as opposed to a Grade 6 [CNC] role”.
  ADON Reid said this was so as “A Grade 6 leads and motivates, manages conflict, work within [a] Team.”

[41]
It was ADON Reid’s evidence that the Position was classified by the review panel as a Grade 5 CNS because it only dealt with one speciality with the hands-on patient contact, “as opposed to a [CNC] role which is across multiple sites.”
 ADON Reid was not aware that RN Bradshaw had undertaken the mentoring of the Hepatology nurse in the North West.

[42]
ADON Reid stated that nurse led clinics often work with patients directly, only referring them to the specialist doctor when required, within the capability framework.

ADON Katrina Hodge

[43]
ADON Hodge became the ADON in Medical Services on 30 March 2015 and from that point in time was the supervising manager for the Position.  ADON Hodge has experience in drafting and rewriting SoDs and is familiar with the nursing classification structure.   She has three CNS positions reporting directly to her in the specialty areas of Hepatology, tuberculosis and respiratory, with a CNC employed in the stroke unit.  The CNC stroke unit position has a defined practice setting across the whole hospital.

[44]
ADON Hodge’s evidence went to the participation or otherwise of RN Bradshaw in formulating formal policies and procedures and GP Referral pathways for the Hepatology service.
  In relation to autonomy in practice, ADON Hodge stated that the Position must seek approval for any patient treatment decisions from the patient’s Gastroenterologist, namely Dr Wilson.

[45]
It was ADON Hodge’s evidence that RN Bradshaw has “management”
 of a patient database and that such management of this database is not an uncommon practice for CNS’s employed at Grade 5.  Although in her oral evidence, ADON Hodge appeared to equivocate on this point and acknowledged that the database had been created by RN Bradshaw.
  ADON Hodge described the database as containing “operational data” and that RN Bradshaw’s work in the South is “to input data and provide care coordination in conjunction with the Gastreoneterologist…”.
  ADON Hodge also stated that the Position does not case manage patients, but merely “monitors and tracks patient care”, with case and treatment management decisions being the responsibility of the Gastroenterologist.

[46]
ADON Hodge’s evidence was that whilst RN Bradshaw may be requested to provide her clinical knowledge to other health professionals, the role does not require her to provide this service formally (ie as a Coordinator).  ADON Hodge acknowledged that the imparting of this knowledge was of value for the respondent.
  She also advised that the multidisciplinary team for Hepatology are the Gastroenterologist and the Hepatology nurse(s).  At the time of application for translation review (2012), RN Bradshaw was the only Hepatology nurse working in the South. 

[47]
It was said by ADON Hodge that the primary focus of the Position is to triage patients, assist in the management of patient care in collaboration with the Gastroenterologist; that the Position has no financial delegations, but that neither does a CNC role.  The Position is not responsible for drafting and finalising business cases, issues briefings and ministerial documents, as responsibility for those matters rests with the ADON.  As for the CNC role, ADON Hodge stated that they work across a wide community practice or setting, providing authoritative expertise of clinical care, quite independently, often being involved in research and innovation and developing policy and guidelines for approval through the ADON and policy committee, and improving program functions in their area.

[48]
Much of the evidence provided by ADON Hodge dealt with her knowledge of the position subsequent to her being appointed the supervising ADON in March 2015, rather than at the date of translation.  I have had regard for her evidence in this light.

Submissions
The Applicant

[49]
Ms Saint, for the applicant, submitted that the classification of the Position had never been seriously considered and that it was apparent from the evidence of Ms Jackson that a SoD for the role, at the time of the classification review, did not exist.  The ANMF contended that for many years, the Position should have been appropriately classified at a level 3 specialist under the old career structure, and if the Position had been properly classified at that time, it would have translated in 2010 to the Grade 6 classification.

[50]
The applicant submitted that following an understanding of the breadth of the Position, both the Assistant Director of Nursing (ADON) and Executive Director of Nursing (EDON) responsible for supervision of the Position at the time, supported RN Bradshaw’s application for a classification review to Grade 6.  Ms Saint stated this was evidenced in the classification review form,
 where EDON Susan Price commented that the Position:

“take[s] a leadership role of engaging primary health providers including allied health providers to develop shared care models and processes, and to facilitate shared care with highly complex patients.  The role includes leading the development of clinical pathways and policies to support improvements in outcomes for this cohort of patients as well as linking with and health promotion agencies and disease prevention programs for improved prevention… The ADON has provided a draft SOD for classification at Grade 6.  I support this application.”
[51]
The applicant asserted that as Ms Jackson’s evidence was that the review panel found there was a role ambiguity and no SoD existed at the time of the review, the panel had not undertaken due diligence in arriving at the classification of Grade 5.  This was said to be because the panel had no discussion with RN Bradshaw or the ADON at the time about the detail of the Position.
  Ms Saint said this was particularly the case when ADON Reid’s evidence showed that her knowledge of the role came from her experience of the role in the North West and not through any direct inquiries of her own.

[52]
It was asserted by the ANMF, that at the time of the translation to the new classification, and the classification review, between 2010 and 2012, the Position held by RN Bradshaw was mentoring the other two Hepatology nurse positions in the North and North West. The ANMF also submitted that the evidence of both RN Bradshaw and Dr Wilson supports the contention that the Position was operating as a Grade 6 CNC in 2012.
[53]
The ANMF relied on the evidence of Dr Wilson which provided that the Position is one half of the multi-disciplinary Hepatology team and that the Position is the sole major practitioner undertaking the nurse-led clinic.
  Coupled with Dr Wilson’s evidence which said that the duties of the Position were not substantially different to CNC roles at the Royal Melbourne and Monash Hospitals, this showed the role met the requirements of a Grade 6 classification, with responsibility as a clinical reference, and to educate health practitioners and a wide range of stakeholders.
[54]
The ANMF submitted it was clear that the Position was recognised by the Office of the Chief Nurse as an authoritative clinical expert that provided authoritative advice, as they had asked RN Bradshaw to produce a strategy and guidelines for the statewide direction for the Hepatology service in 2012.

[55]
Ms Saint asserted that when you consider the evidence of RN Bradshaw and Dr Wilson, together with the draft SoD produced in 2013,
 which accompanied the review application and the SoD produced in April 2014 by the Classification review panel, it is apparent that in 2012 the Position was operating at a higher level than Grade 5.
[56]
In its conclusion, the ANMF submits that the evidence supports that the Position is classified ‘best fit’ as a Grade 6 role and seeks an order of the Commission that the position be correctly classified.
The Respondent

[57]
Mr Johnston, for the respondent, submitted that the classification review panel, in the absence of a specific SoD, sought the level of detail required when they had a SoD produced for the Position in 2014.
 Mr Johnston further submitted that the Position had been appropriately classified when assessed throughout the translation process.
[58]
The respondent submitted that whilst it may be considered best practice to discuss the SoD with each and every employee seeking a classification review, it was not necessary as the employer has the prerogative to assign duties to an employee. Further, it was said that the responsible senior nurse in the area had prepared the SoD in accordance with the requirements of the Position.

[59]
Mr Johnston asserted that the review panel’s determination was based on applying the evidence provided by RN Bradshaw in her application for review, and the supporting statements of the senior nurses at the time (2014), to the classification standards.  At the conclusion of that process, it was correctly determined that the Position should be upgraded to a Grade 5 classification.
[60]
It was said that the evidence provided by the respondent’s witnesses established there is an understood difference between a CNS Grade 5 position and a CNC position at Grade 6; and that the Position in question was a “stand-out” example of a specialist position.

[61]
Mr Johnston acknowledged the specialist nursing nature of the Position and the valuable work undertaken, highlighting however that the Position is confined to a clinic in a designated area or discipline, contributing to patient outcomes and other areas of treatment outside of her speciality, which were not the hallmarks of a Grade 6 classification.

[62]
The respondent argued that the absence of a Nurse Unit Manager (NUM) in the area does not mandate an increase in classification to a CNC and relied on the evidence of ADON Hodge who had a number of other CNSs who reported straight to her.

[63]
Mr Johnston submitted that the test to establish the correct classification is to assess the duties and responsibilities against the classification standards, and that any evidence which discussed the relevance and importance of nurses operating clinics was applying the wrong principles to the classification test.

[64]
The respondent stated that over the entire period of the review of this Position, there had been multiple Hepatology nurses which was an established cohort of workers in the developing area of practice.  It was argued that the mentoring undertaken by RN Bradshaw of the nurses in the North and North West, was nothing more than an experienced CNS facilitating the development of knowledge of other colleagues across an area of service.  Mr Johnston argues this is not determinant of a higher classification.
  
[65]
Mr Johnston concluded that the review process had correctly found the Position was a CNS delivering services and nursing in a defined area of practice, which was accordingly classified at Grade 5.
Consideration
[66]
The evidence presented in this case clearly established that the Position is a nurse role with considerable expertise in Hepatology and chronic liver disease.  The Position is responsible for the establishment and running of nurse clinics, effecting relationships with clients often with mental illness, complex social issues and co-morbidities, undertaking close monitoring of medical plans including drug treatments, establishing allied health and other resources in the non-government sphere, and referring patients to those resources where necessary.  However, an analysis of the material before the Commission evinces that the duties and the responsibilities of the Position are wider and more complex.
[67]
In the Full Bench decision of this Commission Minister administer the State Service Act 2000 v Health Services Union of Australia, Tasmania No. 1 Branch, [T14056 of 2013], per Abey P, Gay C and Deegan C, (Norris Appeal) (a decision dealing with a translation classification under the Tasmanian State Service Award), it was relevantly held as follows:
“[62]
The Deputy President’s observation in para 153 as to the primacy of the award over the SOD is the legally correct position. It is possible that the Deputy President and the appellant are slightly at cross purposes as to the issue in contention, but the legal and industrial integrity of the Deputy President’s comment is valid.

[63]
In para 154 the Deputy President correctly distinguished the high performing employee, who for reasons of their own act outside the requirements of the role, from the circumstance whereby the requirements of a role are not appropriately reflected in a SOD.

[64]
The latter situation is not unusual in our experience. SOD reviews can lag behind structural and vocational developments and advances in the workplace and it may take an event, such as a vacancy, to bring matters to a head. We readily accept, however, that given the structured rigor of the internal classification resolution process, including the notion of an agreed SOD emerging at the end of the process, that such events arising out of the current classification exercise would or should be rare.

[65]
Such circumstances cannot however be ruled out. Even with an ‘agreed’ SOD, the realities of the workplace might mean that an individual is required to work beyond the scope of the relevant SOD. If that was proven on the evidence, then it would be incumbent on the Commission to take that evidence into account.

[66]
A more likely scenario is that the words of a SOD may need clarification and/or interpretation. The evidence of Mr De Salis was “….because of the nature of the business it is difficult to determine in words what is required on a daily basis.”
[67]
The Deputy President observed in para 160:

“A SOD is a document that reduces an occupation to words (role, responsibility, and duties) and whilst they are important in the employer/employee relationship, they may not capture the entirety of the requirements of the role.”
[68]
We have no quarrel with this observation. On reflection we prefer the expression ”the SOD is a pivotal document on which a classification is determined” rather than “the pivotal document” as stated by the majority in T13644 (our emphasis).”
[68]
Whilst the Norris decision related to a different translation classification review process and a different test of ‘best fit’, the above findings of the Full Bench are relevant to the consideration of a SoD and the requirements of a role in any classification dispute. In the evidence and submissions before me, there was no suggestion by the respondent that any of the duties carried out by RN Bradshaw as at September 2012 were not required to be undertaken by the Position.
 This was with the exception of ADON Hodge’s evidence that RN Bradshaw was not required to provide expert advice to other staff at the RHH.  As RN Bradshaw was not challenged by the respondent on her own evidence on this point, I accept that the Position is required to undertake such duties.  Therefore, as held in the Norris Appeal decision, it is appropriate for me to have regard for the evidence presented and to analyse the duties performed, responsibilities of, and the supervision received or exercised, of the Position.

Assessing ‘Best Fit’ under the classification standards

[69]
The resolution of this translation classification review dispute requires the duties of the Position to be analysed and considered against the classification standards contained in Schedule 7.  It is important to consider the existing case authority of the CU@home decision when determining ‘best fit’ against the classification standards.  In that decision the Full Bench relevantly found at paragraphs 28 to 30, 36 and 39 as follows:
“[28] In relation to the correct test to be applied, the Appellant submitted that Schedule 7 of the 2010 HoA required a two-step process to be undertaken which involved an initial qualitative, and then, a quantitative assessment.

[29] The Appellant stated that Schedule 7 contains three parts, the first of which is an introductory statement dealing with the classification of standards being used as a basis for preparing the Statements of Duties.  It was said the second part of Schedule 7 - which states “Positions are classified according to the principle of ‘best fit’ against the classification descriptors” - involved the first step of qualitative assessment which was analysing the elements of the role and how ‘best fit’ applies.

[30] The Appellant emphasised Schedule 7 stating, “Where a position meets some of the elements of one grade and some of another it needs to be determined which of those classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities” and that this was the second step quantitative assessment.  The Appellant submitted that the second step of the process is only enlivened when the first stage of the process does not yield a clear cut classification.
  It was said that the words of Schedule 7 demonstrated an election by the parties that a quantitative assessment was to be used to break any “’deadlock’ because that is the only objective way to do so.”

…
[36] We are satisfied the parties set out a prescriptive ‘road map’ in Schedule 7 that was to be applied in relation to assessing the classification of nurses and midwives when translating to the new classification structure.

…

[39] At paragraph [112] of his decision the President stated that “The correct approach to ‘best fit’ is found in the Full Bench appeal decision in MASSA v HSUA (Norris).  In this matter the Full Bench endorsed the approach of Wells DP in the matter at first instance.”  We are unable to accept the conclusion reached by the President as the test to be applied in the matter now before us is prescriptive, is contained within the 2010 HoA, and is fundamentally different to the test applied in Norris under the Health and Human Services (Tasmanian State Service) Award. We are satisfied this was an error.”
[70]
I now turn to assess the Position against the classification standards contained in Schedule 7 of Appendix B in the 2013 Agreement.
The Position and the Grade 5, Grade 6 and Grade 7 classification standards

[71]
To properly consider the classification of the Position, I have had regard for not only the Grade 5 (G5) and Grade 6 (G6) classification standards, but also for the Grade 7 (G7) standards from Schedule 7.  These descriptors, whilst discussed later in this decision, are reproduced in full at Schedule 1 of this decision.
[72]
Further to my findings made above, I make the following findings as to ‘best fit’ when assessing the evidence as to the Position and SoD against the various classification standards for G5, G6 and G7.
Focus and Context

[73]
The SoD for the Position
 provides that the Position “leads the day to day nursing management of activities and education, to achieve continuity and quality of Hepatology patient care.  Patient care will be delivered in conjunction with other members of the specialised health care team”; and “within a multidisciplinary team, provides nursing expertise, case coordination, nursing management and education for patients with liver disease and their families within the Royal Hobart Hospital”; and “Initiates, develops and implements clinical policy, care guidelines, quality improvement and research in accordance with contemporary best practice.” 

[74]
The G5 descriptors describe the focus and context of a role as follows:

· Use highly developed nursing knowledge, skill and experience to coordinate the flow of patient/client care delivered in a defined practice area;

· Leads case management, including complex patients/clients, in the clinical management and ongoing coordination of nursing team activities to achieve continuity and quality of patient/client care in conjunction with other members of the health care team;

· May support complex care models which may include a cohort of patients/clients with differing care requirements and delivering specialist care to a cohort of patients/clients within a defined area;

· Interprets clinical or educational policies, regulations and guidelines to determine milestones, objectives, methods and priorities, to support complex care models within a defined practice area;

· Contribute to service development by assisting Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant in policy review and the development of strategies to meet current and future service priorities.  This may result in the modification of established nursing processes within a defined nursing regulatory and operational framework;

· May function as a single practitioner working within established decision-making and operational frameworks that may require considerable interpretation and initiative to provide effective patient/client care;

· Provide leadership regarding the design, development and operation of professional nursing activities, including the provision, and/or facilitation of professional development activities.
[75]
The G6 descriptors for a CNC describe the focus and context of that role as follows:

· The scope of practice is defined by the competency standards and regulatory requirements as approved by the Nursing and Midwifery Board of Australia;

· Works in a facility or community practice setting requiring a clinical specialty that may range across a practice and/or service areas to improve health care services through the coordination of clinical practices and health management information systems;

· Leads innovation and research directed to the operation of a practice and/or service areas that may require the integration of budget management and administrative processes to improve clinical/program outcomes;

· Within the clinical specialty the role will develop and implement clinical policy and guidelines for the practice and/or service areas especially with regard to regulatory and/or technological developments.  Work is undertaken to accommodate professional principles, systems and processes that may be shared with other specialist professions and executive management;

· Developments may improve program functions, organisational efficiency and performance by better aligning and integrating activities within the clinical/program area and addressing emerging trends.  Established professional precedents and organisational policies may require interpretation for operational effectiveness;

· May function as a single practitioner working with a significant degree of independent decisions-making to develop service delivery options and provide authoritative expertise in the provision of clinical advice, and interventions.

[76]
The G7 descriptors describe a nursing role with a focus on management, coordination and oversight of a defined practice area, health facility or support system or program.  The G7 role has a human, material and financial resource delivery focus, with project management and operational strategies being the main focus.  Accordingly, I have determined that the Position would not fulfil the G7 classification standards under ‘Focus and Context’.
[77]
As to Ms Jackson’s evidence that a G6 role is strategic and hands-off, focusing on the provisions of authoritative expertise to other staff who are providing direct patient care, and that the Position did not have such a focus, this is not borne out in evidence.  Whilst the Position is required to provide hands on patient care, it also undertakes a number of other functions as part of the duties.  The classification standards do not, on any reading, preclude application to a position simply because it also has a hands-on caring role with patients. Such a strict interpretation cannot, in my view, be read into the classification standards.

[78]
It is clear from the evidence that the Position is able to fulfil all of the classification standards of G5 with the exception of the fifth descriptor.  A curious situation arises with this descriptor which relates to the Position assisting the Nurse Unit Manager, the Clinical Nurse Educator and the Clinical Nurse Consultant, none of which, on the evidence before me, are part of the supervisory structure of the Position.  It is clear that the Position reports directly to the Assistant Director of Nursing, in this case ADON Hodge, and that there are no CNCs, CNEs or NUMs between it and ADON Hodge.  It is difficult to understand how this G5 descriptor could apply, and I have determined that this descriptor has no application to the Position.  The remainder of the G5 classification standards are applicable to the Position. I am satisfied the evidence established that the Position was responsible for providing clinical leadership through the mentoring of other Hepatology nurses, the provision of advice to other units within the RHH and Statewide, and the provision of advice to GPs and other health professionals.

[79]
Considering the uncontested evidence of Dr Wilson and RN Bradshaw, I am satisfied that the Position is required to undertake research for the practice area that improves clinical outcomes, develops clinical guidelines for the treatment of patients in the practice area, improves the efficiency of treatment in Hepatology and has shared the developed systems with other health practitioners through education and advice.
[80] Dr Wilson’s evidence established that RN Bradshaw had been instrumental in setting up the Hepatology nurse role in Tasmania.

[81]
I am required to consider where the Position best fits the classification standards.  Having regard to my findings directly above and the SoD, I am of the view that the Position fulfils dot points 1, 2, 5 and 6 and partially fulfils dot points 3 and 4 of the ‘focus and context’ G6 classification standards.  Therefore, the Position is ‘best fit’ at G6 of the classification standards for the theme ‘focus and context’.
Expertise
[82]
The G5 descriptors provide the expertise of a CNS role as follows:

· Relevant post graduate qualifications desirable;

· Highly developed knowledge, skill and expertise with advanced competence in evidence-based nursing practice and a highly developed understanding of the interaction of nursing/midwifery and other professions in a multidisciplinary setting;

· Provide clinical leadership in nursing/midwifery and to other specialist professions.  May be consulted to provide authoritative expertise in clinical care and interventions and/or individual case management to a specific patient/client cohort;

· Highly developed knowledge of evidence based practice in health, education, and professional development, and its application to the knowledge and skill requirements of the nursing workforce.
[83]
The G6 descriptors for a CNC describe the expertise of that role as follows:

· Relevant post graduate qualifications desirable;

· Highly developed clinical management and leadership skills and knowledge developed through extensive experience of the defined practice area;

· Highly developed knowledge of internal and external operational health service delivery, in the relevant nursing field and defined practice area, and of the interaction between them;

· Highly developed skills regarding the coordination and integration of contemporary information and research evidence to support decision making, innovative thinking and objective analysis to achieve agreed outcomes within the practice area.

[84]
The G7 descriptors also list relevant post graduate qualifications as desirable.  Whilst it is arguable that the descriptor related to specialist knowledge could be fulfilled by the work required in the Position, the remainder of the G7 ‘Expertise’ descriptors provide for a role with considerable team and financial management skills.  I have determined the Position is not capable of classification using the G7 classification standards for the theme ‘expertise’.

[85]
Again the evidence has established that the Position fulfils the classification standards at G5.  When considering the evidence against the G6 standards, I make the following findings.
[86]
The desirable qualifications of the Position are noted in both the standards and the SoD, however the respondent has clearly identified that they are not essential to undertake such positions.  It is clear to me from the SoD and the evidence of Dr Wilson that the Position undertakes and is required to undertake highly developed clinical management and leadership skills, through the management of the nurse clinics and provision of expert advice to both himself and other health practitioners.  Further, the uncontested evidence of RN Bradshaw established that her knowledge has been developed through her participation in the defined practice area and in undertaking research and participation in National bodies to develop treatment guidelines, and the preparation of a briefing paper on contemporary treatment under the Hepatology Service in Tasmania.

[87]
It is clear the Position fulfils all of the G6 classification standards for Expertise.

Interpersonal Skills
[88]
The G5 descriptors provide the interpersonal skills of a CNS role as follows:

· Works in a management partnership with Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant to contribute to a strong professional environment by providing leadership and assisting with the planning and management of staff and resources;

· Assists the Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant to maintain a learning culture by encouraging reflection, professional development, preceptorship and assisting others to maintain portfolios;

· Gains the co-operation of staff, patients/clients and public across a defined practice area in meeting difficult and sometimes conflicting objectives or competing priorities.  Undertake conflict resolution through negotiation and mediation to resolve escalated issues;

· Maintains productive relationships with internal and external stakeholders.  Represents the defined practice area with the authority to conduct and commit to a negotiated outcome regarding clinical area and operational processes and which may have implications beyond the defined practice area;

· Ability to undertake planning, monitoring and managing performance in areas of responsibility for both individuals and teams, and undertake a range of performance management activities appropriately.
[89]
The G6 descriptors for a CNC describe the interpersonal skills of that role as follows:

· Lead and motivates to develop and implement clinical policy and guidelines for the clinical specialty with regard to regulatory and/or technological developments;

· Maximises productive working relationships including with relevant specialists and executive management, and manages conflict to promote co-operation, teamwork and understanding in undertaking challenging, demanding and complex work;

· Provides authoritative advice and recommendations in relation to the effectiveness of clinical and/or program activity;

· Ensures mechanisms are in place to support consumer advocacy through open communication and the implementation of best practice models or consumer involvement.

· Clearly articulates highly complex and difficult nursing and health issues to patients/clients, staff and stakeholders both internal and external to the organisation, in terms that are understandable by the audience;

· Represent the organisation with the authority to conduct and commit to a negotiated outcome regarding practice-specific policies, programs and objectives within the clinical specialty;

· Leads and coordinates projects, programs and/or research that deliver professional development, education and training activities.

[90]
The G7 descriptors for ‘Interpersonal Skills’ describe a role that leads promotion of teamwork, develops relationships with specialists and stakeholders with a similar level of skill from various clinical specialties and executive management to problem solve; fosters individuals and team development and managing performance and service deliver outcomes through encouraging a learning environment; and responsible to support consumer advocacy.  Again the G7 classification standards do not reflect, and are not applicable to, the work required of the Position.
[91]
When assessing the Position against the G5 ‘Interpersonal Skills’ classification standards, the curious descriptors involving the Nurse Unit Manager, Clinical Nurse Educator and Clinical Nurse Consultant re-emerge.  I restate my finding at paragraph [77] above and say that these descriptors have no application to the Position.  The remainder of the G5 classification standards are applicable to the position.

[92]
RN Bradshaw’s unchallenged evidence established that she developed treatment guidelines and a clinical database; updated those guidelines and database based on the evidence of constantly changing drug treatments and the continual advances in the Hepatology field.  I am convinced by the evidence that RN Bradshaw created the database and continued to extend and update that database as medical advances were made.  I am also of the view, having considered the evidence, that the patient database was more than just operational data and that is has served to provide a resource for research in the specialty of Hepatology.
[93]
Additionally, the Position is required to maximise working relationships.  The evidence has established that it is a requirement of the Position to undertake conflict resolution and education of internal RHH staff to ensure co-operation within the facility to deliver a service to a complex set of patients.  The Position is required to provide advice and recommendations to the Gastroenterologist, GPs, and the ADON through expert advice, education and resource information (for Ministerial Briefings).

[94]
The duties of the Position include educating patients/clients, their families and other stakeholders, both internally and externally, relating to complex circumstances involving a difficult health issue, and ensuring active advocacy for the patient cohort with health and non-health professionals.  I am satisfied, on the evidence of Dr Wilson and RN Bradshaw, that the Position is responsible for designing practice specific policies and programs within the Hepatology specialty.  I accept this evidence over the evidence of ADON Hodge
 as it is fulsome evidence, given by individuals involved in the work at the time it was undertaken, noting ADON Hodge did not become the supervising ADON until March 2015.
[95]
I accept that all of the G6 classification ‘Interpersonal Skills’ standards are applicable to the Position, with the exclusion of the second last standard which deals with representing the organisation with authority.  Therefore, the Position is ‘best fit’ at G6 for this theme.
Judgement
[96]
The G5 descriptors provide the judgement required of a CNS role as follows:

· Identifies, defines and develops options and recommendations to implement the delivery of complex specialised nursing/health care which may include responding to new and emerging developments, developing new operational guidelines or clinical practices;

· Identifies and implements the coordination of processes for quality improvement and continuity within risk management and nursing/midwifery professional practice frameworks;

· Solutions are constrained by the existing nursing policy and regulatory framework, budget and resource considerations and established program delivery methodologies;

· Flexibility, creativity and innovation associated with high level research, investigative, analytical and appraisal skills.
[97]
The G6 descriptors for a CNC describe the judgement required for that role as follows:

· Flexibility, creativity and innovation, based on highly developed conceptual and reasoning skills, regarding the implementation of operational strategy and nursing policies to integrate the practices of diverse health care disciplines and fields of nursing;

· Has a significant degree of independent clinical decision making in the area of clinical expertise;
· In a multidisciplinary setting required to assess, select and support the implementation of clinical interventions and evaluate patient/client outcomes;

· Solutions are constrained by the existing policy and regulatory framework, budget and resource considerations;

· Options provided and solutions recommended may require the development of new practice and program strategies, policies, plans and procedures with significantly altered organisational outcomes;
· Uses evidence based recommendations to improve program functions, organisational efficiency and performance by better aligning and integrating activities within the practice area and addressing emerging trends.  Established professional precedents and organisational policies may require interpretation for operational effectiveness.

[98]
The G7 descriptors for ‘Judgement’ describe a role that uses creativity and innovation to implement operational strategies and policies of diverse health care disciplines; reviews and evaluates clinical practice and performance, identifying and implementing strategies for risk management, safety and quality processes; exercises clinical governance over safety and quality, audits, complaints and accident and incident investigation and monitoring, accreditation; provides options and solutions for new clinical/program strategies, policies, plans and procedures with significant altered outcomes; makes policy, regulatory framework and budget/resource considerations.  These classification standards are not illustrative of the Position, rather they describe a higher level, managerial nursing role.  The G7 classification standards are not relative to the Position. 
[99]
The Position required flexibility, creativity and innovation in obtaining funding, developing guidelines and procedures in a rapidly changing medical field and implementing and managing nursing policies in the specialty practice area.
[100]
The independent clinical decision making required of this Position is, on the evidence of Dr Wilson, without challenge.  It is also clear the Position requires significant clinical expertise and autonomy, displayed through the independent clinical management of the Hepatology clinic and leading case management of patients, implementing nursing policies and shared care models in the service area, all of which are undertaken within existing policies, regulatory framework and budget considerations.

[101]
Having regard to my findings, the Position fulfils all of the G6 ‘Judgement’ classification standards and is ‘best fit’ at G6 for the ‘Judgement’ theme.

Accountability and Responsibility
[102]
The G5 descriptors provide the accountability and responsibility required of a CNS role as follows:

· Accepts accountability for their own practice standards and for delegating activities to others;

· Responsible for leading and coordinating the clinical nursing/midwifery team in the provision of patient/client centred care in the defined practice area;

· Responsible for promoting and maintaining a learning environment through team development, a positive work culture, individual capability development and performance management;

· Responsible for managing complex situations which may encompass clinical, managerial, education or research contexts

· Responsible for efficient and effective service delivery, optimal use of resources and maintaining and improving health care outcomes;

· Responsible for nursing/Midwifery practices, and outcomes in a specific defined practice area.  This includes addressing inconsistencies between practice and policy;

· Responsible for own professional development and education in nursing practices in their field of nursing and increasing their awareness of their scope of practice.
[103]
The G6 descriptors for a CNC describe the accountability and responsibility required for that role as follows:

· Accountable for own practice standards, activities delegated to others and for mentoring and developing less experienced staff;

· Accountable for the outcomes of nursing practices for the specific patient/client cohort and for addressing inconsistencies between nursing practice and policy;

· Ensures the principles of contemporary research are integrated into nursing practice through the development, coordination, implementation and evaluation of nursing research/projects/programs.  Developments may improve practice and program functions, organisational efficiency and performance and result in a better alignment and integration of activities within a practice area;

· Responsible for providing authoritative advice and recommendations in relation to the effectiveness of clinical service activity and health care outcomes;

· Responsibility may be shared with relevant specialists and executive management for the development of clinical strategy and policy or the implementation of new clinical and/or practice activities;

· Specialists are required to remain abreast of contemporary developments, to identify emerging trends and to maintain a network of peers and specialists in the field of practice.
[104]
The G7 ‘Accountability and Responsibility’ classification standards describe a G7 role as being accountable for their own practice standards, activities delegated and responsible for outcomes of nursing practices for the defined practice area and for addressing inconsistencies between nursing practice and policy; accountable and responsible for planning, managing and reviewing resource allocation; responsible for the evaluation of clinical requirements by investigation and implementation of innovative models of service delivery within budget; accountable for planning future activities, appropriate resources and determining/recommending performance measures, including research projects; responsible for developing a highly skilled, efficient and effective workforce to ensure the delivery of a quality service, and achieve the business plan; responsibility may be shared with relevant specialists and executive management for the determination, development and implementation of operational policy and processes which meet THO/DHHS objectives and strategies.  These standards describe a higher level, nurse management position and the Position is not capable of being classified by the G7 standards.
[105]
Again, the role fulfils the G5 classification standards.  When considering the G6 standards, the Position is accountable for the incumbents own practice standards and offers authoritative advice and direction to other health and non-health care team.  The Position is required to actively support and mentor less experienced Hepatology nurses, which is clearly a G6 descriptor, not found in the G5 standards.
[106]
In addition to my previous findings, the Position works with other medical specialists to develop clinical policy and strategy and clinical activities; provides authoritative advice to GPs, allied health professionals and other practice areas within the RHH; and addresses the inconsistencies between nursing practice and policy through the development and updating of treatment guidelines, and having responsibility (sometimes shared with Dr Wilson) for the development of clinical strategy and policy.  The Position works closely with CNCs, Nurse Practitioners, Specialists and other National experts in the Hepatology specialty and identifies emerging trends in treatment.
[107]
I am satisfied that the Position meets all of the G6 ‘Accountability and Responsibility’ classification standards and there is ‘best fit’ at G6 for the ‘Accountability and Responsibility’ theme.
Influence
[108]
The G5 descriptors provide the influence required of a CNS role as follows:

· Operates independently under delegated authority in providing nursing care appropriate to the defined practice area.  This includes

1. Coordinating care and liasing with service providers, including those of other disciplines and health care providers, to patients/clients within the defined practice area; and

2. Assisting in the provision of education and instruction to improve health care delivery;

· Authoritative advice and recommendations are provided directly to the Nurse Unit Manager and/or Manager/Team Leader of the defined practice area and indirectly to the Head of Department, in relation to the management and development or new plans, systems or nursing  practices, and efficient and effective operation of the defined practice area;

· Activities have a direct and significant effect on patient/client care delivery and organisational outcomes across a defined practice area.
[109]
The G6 descriptors for a CNC describe the influence required for that role as follows:

· May affect health service delivery outcomes, through the implementation of policy with regard to the practice area, patients/clients, stakeholders and the broader community;

· Influences standards of practice through the implementation of evidence based practice;

· Activities within practice areas, organisational efficiency and performance of program functions may be improved through identification of emerging trends and organisational development opportunities.
[110]
The G7 descriptors for ‘Influence’ describe the activities of the role as improving the program of nursing/clinical care, patient outcomes, organisations efficiency and performance and having influence on other practice and service areas of the organisation.  I am confident that the G7 classification standards for ‘Influence’ describe a managerial role that is very different to the Position.  It is not possible to classify the influence of the Position by using the G7 classification standards.
[111]
With regard to ADON Reid’s evidence that the Position was not capable of classification at G6 as it did not work across more than one specialty, I have considered the G6 descriptors and am unable to identify how this view has arisen.  The ‘Influence’ G6 descriptors discuss a practice area, patients/clients, stakeholders and the broader community.  These are all areas which the Position is required to work with, or have influence in.  It is clear through the work required of the Position, that RN Bradshaw has influenced the standards of practice through establishing the Hepatology database and developing treatment guidelines through participation at National conferences and committees; and continuing to assist Dr Wilson with updating and developing guidelines and processes.
[112]
I am satisfied that the work required of the Position fulfils all of the G6 ‘Influence’ classification standards and is considered ‘best fit’ at G6 for the theme of ‘Influence’.
Step two of assessing ‘Best Fit’ 

[113]
Relevantly, in the CU@home decision the Full Bench found at paragraph [125]:

[125]
We have previously found that the assessment of ‘best fit’, pursuant to the ‘Preamble’ in Schedule 7 of the 2010 HoA requires an exercise or analysis in two stages.  The first stage requires the role to be assessed against the classification descriptors.”
[114]
The Preamble of Schedule 7, relevantly provides:  

The Classification Standards are used as a basis for:

· preparing Statements of Duties; and

· classifying positions into a Grade.

The classification of positions is based on an analysis of the duties performed, responsibilities, supervision received or exercised, organisational structures and qualifications necessary to perform those duties.  Positions are analysed as the sum of all elements, and where they best are described by the classification standards.  Positions are classified according to the principle of ‘best fit’ against the classification standards descriptors.  Human Resources is responsible for reviewing the Statement of Duties job content, duties and responsibilities to ensure the position is graded correctly.

Where a position meets some of the elements of one Grade and some of another, it needs to be determined which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities.  A classification of a position is based solely upon the responsibilities and duties assigned to a position and not the overall credentials and personal circumstances of the incumbent or how the current occupant of a position may be performing the role.  The job is classified not the person.”
[115]
I have made my findings against the classification standards through an analysis of the duties performed within the Position.  I have applied the test established by the Preamble in Schedule 7 and have analysed the Position as the sum of all elements, and where those elements are best described by the classification standards.

[116]
Having regard to those findings, I have determined that the Position best fits the G6 classification standards elements – that is – under each of the themes of Focus and Context, Expertise, Interpersonal Skills, Judgement, Accountability and Responsibility, and Influence.  Consequently, I have concluded that the first stage of the ‘best fit’ assessment process has yielded a clear cut classification at G6 and accordingly there is no requirement for the second step of the ‘best fit’ assessment process to be undertaken.
[117]
I reject the respondent’s submissions that the Position was appropriately classified as G5. 
Conclusion as to ‘Best Fit’

[118]
Accordingly, I am satisfied that the Head of Agency has breached the relevant industrial instrument, namely the Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013 by assigning the wrong classification to the duties of the role known as ‘Clinical Nurse Specialist – Hepatology’ with position number 521709 and that the ‘best fit’ for the role is within the classification standards contained in Appendix B Schedule 7 Grade 6 Clinical Nurse Consultant.  I intend to make an order remedying this breach.
Order
Pursuant to s31(1) of the Act I hereby order that, within 28 days of the date of this order, the Head of Agency of the Tasmanian Health Service assign the classification of Clinical Nurse Consultant Grade 6, as contained in Appendix B Schedule 7 of the Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013, to the duties of the role currently undertaken by Jane Bradshaw and comprised in position No. 521709 with effect from 2 November 2012.
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Schedule 1

Excerpt of Classification Standards Nursing and Midwifery

Grade 7 
Focus and Context

· In the case of a Nurse Unit Manager leads and manages the coordination of overall patient/client care delivery in a defined practice area;
· In the case of an After-hours Nurse Manager provides after hours oversight and management of the activities of the health service/facility;
· In the case of a Nurse Manager leads and manages the coordination of a support system or program in a defined service area within a THO [now known as Tasmanian Health Service (THS)];
· Manages the human, material and financial resources for service delivery for a defined practice area/support system or defined service area within a [THS];
· Manages projects, and/or research which involves developing and/or identifying operational guidelines to accommodate operational strategies and nursing policies;
· Determines appropriate milestones, priorities and use of resources for service delivery and outcomes that are in accordance with strategic and operational plans for the defined practice area.
Expertise

· Relevant post graduate qualifications desirable;
· Requires highly developed management skills and expertise to manage and lead a team in a multidisciplinary environment utilizing the principals of contemporary human, material and financial resource management;
· Specialist knowledge and expertise gained through extensive experience to provide advanced clinical nursing care and interventions to a patient/client cohort;
· Highly developed knowledge of contemporary health and professional development issues, and their impact on the knowledge and skill requirements of the nursing workforce;
· Highly developed understanding of the nursing profession and other professional disciplines in the [THS]/DHHS, the health care sector, the structures and processes of government, and of the interaction between them.
Interpersonal Skills

· Leads in the promotion of co-operation, teamwork and understanding in undertaking challenging, demanding and complex work, with sometimes conflicting objectives;
· Develops productive relationships with specialists and stakeholders with similar levels of skill and experience from various clinical specialties, and executive  management to share ideas and to resolve problems;
· Develop and encourage a learning environment where work and learning are integrated.  This is achieved through fostering individuals and team development, and managing performance and service delivery outcomes;
· Responsible to ensure mechanisms are in place to support consumer advocacy through open communication and the implementation of best practice models of consumer involvement.
Judgement

· Use creativity and innovation to implement operational strategies and policies of diverse health care disciplines across the defined practice area;
· Review and evaluate clinical practice and performance, identifying strategies to implement appropriate change to risk management, safety and quality processes according to evidence based review;
· Exercise clinical governance over safety and quality, audits, complaints and accident investigation, incident management and monitoring, risk and hazard identification and accreditation;
· Options provided and solutions recommended may require the development of new clinical/program strategies, policies, plans and procedures which may have significantly altered outcomes for the defined practice area;
· Makes decisions which are based on nursing policy and regulatory frameworks budget and resource considerations.
Accountability and Responsibility

· Accountable for own practice standards, activities delegated to others and responsible for the outcomes of nursing practices for the defined practice area and for addressing inconsistencies between nursing practice and policy;
· Accountable and responsible for planning, managing and reviewing resource allocation within a defined practice area;
· Responsible for the evaluation of clinical requirements by investigation and implementation of innovative models of service delivery within the allocated budget;
· Accountable for planning future activities, negotiating for appropriate resources and determining or recommending performance measures, including research projects;
· Responsible for developing a highly skilled, efficient and effective workforce to ensure the delivery of a quality service, and achieve the business plan of the organization;
· Responsibility may be shared with relevant specialists and executive management for the determination, development and implementation of operational policy and processes which meet [THS]/DHHS objectives and strategies.
Influence

· Activities improve program nursing/clinical care, patient/client outcomes, organizational, efficiency and performance resulting in better alignment and integration of activities within the defined practice area;

· May influence other practice or service areas within the organization and external service providers.
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