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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29(1) application for hearing of an industrial dispute

  
Australian Nursing and Midwifery Federation (Tasmanian Branch)
(T14245 of 2014)  
and

Minister administering the State Service Act 2000/Tasmanian Health Organisation – North West

  
	PRESIDENT T J ABEY


	HOBART, 10 JUNE 2015


  
Industrial dispute – translation classification review in relation to registered nurse – pharmacotherapy position no. 517275 - application by Australian Nursing and Midwifery Federation (Tasmanian Branch) to refer matter to a full bench – file allocated – no mechanism remains to have matter referred – request not granted
  
DECISION

[1] Matter T14245 of 2014 is an application lodged pursuant to s29(1) of the Industrial Relations Act 1984 (the Act) in which the Australian Nursing and Midwifery Federation (Tasmanian Branch) (the applicant) seeks a review of decision by the Minister administering the State Service Act 2000 (the respondent) to refuse to reclassify the position of Registered Nurse – Pharmacology (THO –NW) to that of Clinical Nurse Specialist under the Classification Structure of the Nurses (Tasmanian Public Sector) Enterprise Agreement 2010.  This application is one of a significant number lodged under the same classification process, but yet to be determined at the request of the applicant.
[2] The applicant seeks to have this matter referred to a Full Bench pursuant to s15(1)(b) of the Act.
[3] In deciding whether the President has the power to refer the matter to a Full Bench, I have had the benefit of written submissions from the applicant dated 14 May 2015, a response from the Minister dated 28 May 2015, and a final reply from the applicant dated 3 June 2015.
[4] Section 15 of the Act relates to the General functions and powers of the President.
[5] Relevantly s15(1) reads:
15. General functions and powers of President 
      (1) Subject to this section, the President shall –

(a) allocate for hearing and determination by a Commissioner sitting alone applications for awards or for the variation of awards;

(ab) refer to a Commissioner sitting alone –

(i) applications under section 63

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=21%2B%2B1984%2BGS63%40Gs1%40EN%2B20150610000000;histon=;inforequest=;prompt=;rec=133;term=" \l "GS63@Gs1@EN" \t "_self" (1) for the purpose of his making a determination referred to in section 63

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=21%2B%2B1984%2BGS63%40Gs10%40EN%2B20150610000000;histon=;inforequest=;prompt=;rec=133;term=" \l "GS63@Gs10@EN" \t "_self" (10)

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=21%2B%2B1984%2BGS63%40Gs10%40Hpb%40EN%2B20150610000000;histon=;inforequest=;prompt=;rec=133;term=" \l "GS63@Gs10@Hpb@EN" \t "_self" (b); and

(ii) applications under section 65A
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(b) determine whether matters arising under this Act should be referred to a Full Bench;

(c) appoint Commissioners to constitute Full Benches and refer to those Benches –

(i) matters that he has determined, under paragraph (b), to be matters that should be referred to those Benches; and

(ii) applications made to him under section 67

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=21%2B%2B1984%2BGS67%40Gs7%40EN%2B20150610000000;histon=;inforequest=;prompt=;rec=139;term=" \l "GS67@Gs7@EN" \t "_self" (7) and under section 68;

(d) allocate for hearing and determination by a Commissioner applications in respect of industrial disputes;

(da) allocate for hearing by a Commissioner an agreement filed under section 55 or lodged under section 61H; and

(e) refer disputes with respect to long service leave as provided by or under the relevant Act to a Commissioner for determination by him under the provisions of the Long Service Leave Act 1976 or the Long Service Leave (State Employees) Act 1994;

(f) appoint Commissioners to constitute Full Benches to hear –

(i) applications for awards or for the variation of awards;

(ii) appeals under sections  70(1) and  82; and

(iii) as provided under the relevant Act, appeals against determinations of a Commissioner concerning disputes with respect to long service leave under the provisions of the Long Service Leave Act 1976 or the Long Service Leave (State Employees) Act 1994;

(g) appoint Commissioners to conduct arbitrations under section 61;

(h) make declarations pursuant to section 43;

(i) appoint Commissioners to hear applications under sections 79 and 81; and

(j) appoint a Commissioner to hear an application for an order under section 75(7A); and

(k) appoint a Commissioner to hear an application for review under section 50 of the State Service Act 2000. 
[6] The applicant points to differing style of language used in s15.  Specifically, there is reference to the allocation of matters to a Commissioner sitting alone [s15(1)(a) and (ab)], and allocating matters to a Commissioner. [s15(1)(d) (da) and (e)].

[7] Section 15(1)(d) confers the function of allocating for hearing and determination by a Commissioner applications in respect of industrial disputes.  This, the applicant contends, compliments s29(2) which states that the President must allocate to a Commissioner for hearing an application made under this section.

[8] The applicant submits that s15(1)(b) confers on the President a general power to determine whether matters arising under this Act (ie industrial matters) should be referred to a Full Bench.  Neither s15(1)(d), nor s29(2) restrict the power of the President to determine whether a matter should be referred to a Full Bench and consequently the power exercised under s15(1)(c)(i) to appoint a Full Bench to hear and determine the dispute so referred.

[9] The applicant submits that had Parliament intended to restrict the President’s powers such that he or she could only allocate industrial disputes to a Commissioner sitting alone, it would have adopted the expression as used in s15(1)(a) and (ab).  It did not do so.

[10] The Minister does not address the matter raised by the applicant relating to any distinction in the scheme of the Act between a Commissioner and a Commissioner sitting alone.  Instead the Minister contends that:
“Section 15 does not permit the President to act generally as he or she determines.  The purpose of the provision is for the convenient allocation of the Commission’s business, in accordance with the provisions of the Act.  The jurisdiction of the Full Bench is conferred elsewhere in the Act: see for example, ss.25 and 35 relating to hearings for certain award matters and s.70 relating to appeals.  The President’s function under s.15(1)(b) is to determine whether a particular application, or matter falls within one of the provisions under which the Full Bench has jurisdiction.”

[11] The Minister further submits that in the absence of any other relevant section in the Act, the scheme is plain.  Section 15 does not apply to confer jurisdiction on the President to refer applications for industrial disputes to a Full Bench.
Conclusion

[12] The distinction between a Commissioner and a Commissioner sitting alone is a curious one.  Nonetheless it clearly exists and is applied consistently with the complimentary provisions within the Act.  Eg s15(1)(a) and s24:  s15(1)(ab) and s63(10)(b):  s15(1)(d) and s29(2).

[13] Whilst the scheme of the Act is less than clear, it seems to me that if I am to accept the Minister’s contention then s15(1)(b) has no work to do and is entirely superfluous.  I say this because where the Act makes specific reference to Full Bench hearings, they are specifically referred to elsewhere in s15.  I instance ss. 68, 25, 70(1), 82, and appeals under the various Long Service Leave Acts.  To my knowledge this covers the field for Full Bench matters specifically referred to in the Act.

[14] Why then is there a need for s15(1)(b)?

[15] I can only conclude that this is in the nature of a reserve power which enables the President to refer any industrial matter to a Full Bench apart from those matters which are specifically quarantined.  [ eg s63(10)(b), s43].

[16] This is not a power which is exercised lightly.  However I observe that the Tasmanian State Service Union Agreement 2008 [Matter T13303] was approved by a Full Bench notwithstanding that s15(1)(da) is expressed in essentially similar terms to s15(1)(d).

[17] There is however one further important qualification.  Sections 15(1)(d) and 29(2) provide that applications must be allocated to a Commissioner for hearing and determination.  Once that allocation is made it seems to me that that there is no power for the President to recall the file and allocate to a Full Bench.  There is good reason for this provision viz:

· It would be quite improper for the President to recall a file once it is allocated as it would be inconsistent with the independence of the Commission.

· Industrial disputes are often urgent in nature, sometimes requiring a hearing within hours. It would frustrate the intent of the legislation for a party to have the opportunity to seek to delay [for tactical reasons] the hearing of an application once it had been allocated, through the mechanism of seeking a Full bench referral.

[18] Matter T14245 was lodged on 18 September 2014.  The file was allocated to a member of the Commission on 22 September 2014.  I would observe that it is normal practice for files to be so allocated within 24-48 hours of receipt.  Having been so allocated, there is now no mechanism available under the Act to have the file referred to a Full Bench, even if I was persuaded that such a course was appropriate.

[19] In a practical sense this means that if a party is of a mind to seek a Full Bench referral, such referral would need to be made known at the time of lodgment.
[20] In the circumstances I am unable to agree to the applicant’s request for a referral to a Full Bench.

Tim Abey
PRESIDENT
